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Preface to the Twentieth Edition 


The subject, “Business Law”, has been recently introduced in 
the second year of the three year degree course of the B.Com. 
degree examination of the Bombay University. 

This book includes those chapters of Davar’s Mercantile Law 
which are relevant to the syllabus of the "Business Law” paper of 

the B.Com. degree of the Bombay University. This edition has been 

thoroughly revised. Like the syllabus it is divided into two main 

Parts viz., Part I: Indian Contract Act; Partnership and Sales of 

Goods and Part II: The Companies Act; Negotiable Instruments 
and Charter Parties and Bill of Lading. 

Four other separate volumes are also published simultaneously 
to suit the syllabus requirements of various examining bodies. They 
are: (i) “Mercantile Law & Company Law” for I.C.W.A. students; 
I”> Commercial Law” for B.Com. students of Madras, Banga¬ 
lore and Mysore Universities; (Hi) “Mercantile Law” for profes- 
sional students such as C. A. I. I. B. and D Com. (IMC) and 

{i 2 Mercantile Law Including Industrial Law” for students of all 
other Universities and Professional examinations. 

In order to help the students to learn effectively and as an 
invaluable aid to memory, important points have been emphasized 

° print or in italics; there is a summary at the end of each 

napter followed by typical examination questions and a detailed 

index of case law and text for ready reference. 


( 

KHORSHED D.P. MADQN 


Davar’s College of Commerce 

Bombay—Madras—Bangalore 

May 15, 1980 


Preface to the Eleventh Edition 


The Eleventh Edition has also been revised as usual with a 
view to meet the requirements of the Syllabuses of Professional 
and University Examinations as suggested by Examination papers 
and revised syllabuses. The Indian Insurance Act, 1938, has been 
dealt with in great detail. Common Carriers Law including Carriage 
by Land, Sea and Air has been dealt with in a separate chapter 
entitled “Common Carriers and Carriage of Goods by Land and 
Sea”. The New Indian Arbitration Act of 1940 replaces the old; 
the Provincial Insolvency Act also forms part of the Chapter on 
“Insolvency Law”, and a separate chapter deals with “Trade 
Mark, Designs, Patents and Copyrights”. Industrial Law Chapter 

also includes Payment of Wages Act of 1936. The Stamp Law and 

the Law of Limitation have also been brought up-to-date. 

The author takes this opportunity to thank the professors and 
teachers of the subject once again, for their kind appreciation of 
the utility of this little book and expresses his gratitude for the 
many useful suggestions received from them. The author also 
trusts that the same encouragement will continue from his 
colleagues in the professional line. 

The author’s thanks are also due to his daughter, Miss 
Khorshed S. Davar, LI..B., Advocate (O.S.) and Finalist*of the 
Chartered Institute of Secretaries (London), for assistance in the 
revision of this Edition and to his son, Rustom S. Davar, A.C.C.S 
(London), for preparing the index. 


Davar’s College of Commerce, 
Jehangir Wadia Building, 

51, Esplanade Road, Bombay. 
'h December, 1946 


SOHRAB S. DAVAR 
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Chapter 1 


SOURCES OF 
MERCANTILE LAW 


What is ‘Law’ ? 

The term ‘Law’ is used in different senses. In the physical 
and natural sciences law is understood in the sense of an observed 
uniformity in nature, for example, the Law of Gravity. In the prac¬ 
tical and moral sciences, the expression ‘Law’ is used in the sense 
of a rule of external human action, for example, etiquette, fashion, 
etc., where the observance of the rule is enforced by the fear of 
public opinion. 

In its widest sense, the term law is used to mean any rule of 

action, standard, or pattern to which actions are required to con¬ 
form. 

“Law in its most general and comprehensive sense signifies a 

rule of action and is applied indiscriminately to all kinds of 

action, whether animate or inanimate, rational or irra¬ 
tional”. “ 

Blackstone 

The terra ‘Law’ in its narrow or popular sense is applied to 

the rules of human behaviour recognised and enforced by the state 
through its courts. 
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“The law of the state or of any organised body of men com¬ 
posed of the rules which the courts—that is the Judicial organs 
of that body—lay down for the determination of legal rights 
and duties”. Gray 

In each of the many senses in which the term ‘law’ can be 
applied two common factors exist: 


(1) a set pattern and 

(2) fear ot the consequences which results in the observance 
of the set pattern, or wnat is known as ‘sanction’. 

Thus the rules of etiquette are observed through the fear of pub¬ 
lic ridicule, the law of the land is observed through the fear 

of arrest, imprisonment, fine, etc., and the rules of international 
law, through the fear of war. 


Classification of Law 

Law may be classified broadly into 

1 . public law and 

2 . private law. 

Public law deals with the constitutional and administra- 
tional powers of the state and also with certain relations between 
the state and the individual. 

Private Law deals with the rights of the subjects inter se t.e. 
between or among themselves. Private law may be further sub¬ 
divided into (a) substantive law and (b) adjective law. Substan¬ 
tive law deals with rights which may he acquired by one citizen 
against another, for example, the law of property contracts, torts, 
etc. while adjective law deals with the procedural matters or the 
machinery by which rights can be enforced in a court of law, for 
example, the Civil Procedure Code and the Criminal Procedure 
Code. 


The Object of Law 


The object of law is the creation and protection of legal rights. 
A legal right has been defined by Holland as the ‘capacity residing 
in one person of controlling with the assent and assistance of the 
state, the actions of others’. There can be no rights without cor¬ 
responding duties. 


Right in rem and Right in persona 


Rights may be classified into rights in rem and rights in per - 

lonam . 
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^ A right in rem is a right which is available against the whole 
world. For example, if a man owns a piece of land the right which 
he has in that land casts a duty on the whole world not to disturb 
his ownership in any way. The same applies to the right to freedom, 
reputation, etc. 

L^^right in personam is a mere personal right for which the 
corresponding duty is that of an individual or a definite body of 
individuals. For example, in the case of a breach of contract to 
sell land, the right of the aggrieved party is only a personal right 
to sue the other party to the contract and not a right in the land 
itself. 

Knowledge of Law 

Although it is not possible for a person to know all the law of 
his own country he will not be excused on the ground of ignorance 
of law because it would be very difficult, if not impossible, to prove 
such ignorance for “the devil himself knoweth not the mind of 
man”. For purposes of expediency, therefore, the maxim “ Ignoran - 
tia juris non excusai”ox “ignorance of law is not excused” is applied 
by the Courts. It is therefore essential for everyone to know the 
general principles of the law of his own country, and more parti¬ 
cularly those branches ot law which apply to his particular branch 
of work. For example, businessmen need to be familiar with 
mercantile law in order to avoid the pitfalls into which they may 
fall through ignorance. 



I Mercantile Low means that branch of Law which is applicable 

to concerned with trade a nd commerce in connection with various 

mercantile or business transactions. Some authors define it as a 

branch of Law concerned with business, trade and commerce. A 

good portion of this branch of Law arises from the practices and 

usages of the mercantile community* as we shall see later in this 
chapter. 1 

Sources of Indian Mercantile Law 


Indian Mercantile Law is based on Eng lish Mercantile law 
modified to suit Indian conditions. It is incorporated in a number 
of Indian Acts and enactments which mostly follow the English 
Law on the subject with some important modifications. 

The sources of English Mercantile law are: 
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(1) Common Law 

(2) Equity 

(3) Statute Law 

(4) Lex mercatoria or the Law Merchant and 

(5) Roman Law. 

1. Common Law : Common Law is the oldest “ unwritten ” 
law and was formerly administered in England in the Court of the 
King’s Bench; the Court of Common Pleas and the Court of 
Exchequer. It is called “unwritten” because it is not written in any 
enactments or statutes but is to be found only in ancient treatises 
and in the decisions of judges scattered in law reports. This law 
was based upon customs and practices handed down from genera¬ 
tion to generation. This consolidation came about as some of the 
judges appointed by the King at Westminster began to travel 
through the country in what are now called circuits in order to 
hold courts from place to place, hear cases and administer justice. 
As these visits became frequent the local courts gradually began 
to lose their importance, declined and ultimately disappeared with 
the result that the law enforced at Westminster became the law 
of the whole country. 

The law which thus grows on the decisions of the judges both 
in connection with the Common Law or any other branch of law is 
called “ Case Law". This Case Law is binding on all Courts having 
jurisdiction inferior to that of the Court which gave the judgment, 
and even in the case of those of equal jurisdiction, the usual and 
universal practice, with rare exceptions, is to follow the earlier 
decisions which have been time honoured and are of long standing. 

2. Equity : Equity grew up latter as compared with Common 
Law. Common Law did not provide for various transactions such 
as trusts, mortgages, partnerships, etc. and these points gradually 
came to be taken up by the Lord Chancellor who established 
various rules based upon reason and natural right, i.e. equity, 
which grew up into a system. Later on Courts of Chancery 
were established which administered the principles of justice, 
equity and good conscience. Equity as administered by the early 
Courts of Chancery came in as a sort of relief to those suitors 
who could not get adequate relief or remedy under the Common 
Law from the common law judges. 

In the early days the equity rules were not uniform as different 
Lord Chancellors who presided over these courts took a differing 
view as to the principles of equity and good conscience but these 
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rules were made more or less uniform by laying down a set of 
principles on which Equity Courts had to act during the term of 
office of Cardinal Wolsey as Lord Chancellor during the reign of 
Henry VIII. ^ / 

The Chancery Court administering justice on the principles of 
Equity remained distinct and separate from the Court ol King’s 
Bench which administered justice according to the Common Law 
until the passing of the Indicature Acts of 1873 and 1875; atter that 
these Courts were amalgamated and made into various divisions ot 
one High Court of Justice. 

3. Statute Law: Parliament came in later with statutes con¬ 
solidating and codifying the law as laid down by the judges and 
incorporating suitable customs and usages thus creating what is 
known as the Statute Law. These statutes enacted by Parliament 
rank in priority to Common Law and Equity as Parliament is the 
supreme legislative body. 

The Judicature Acts of 1873 aod 1875: In order to avoid the hard¬ 
ship and inconvenience of having two separate and independent 
courts following two entirely different sets of principles, Parliament 
passed the Judicature Acts, establishing one Supreme Court of 
Judicature divided into the High Court and the Court of Appeal. 
For purely administrative purposes and for the sake of specialisa¬ 
tion the work of the High Court WdS allocated to different depart¬ 
ments known as the Chancery, the King’s Bench, and the Probate, 
Admiralty and Divorce Divisions. 

Establishment of High Courts in India: In India the Charter of 
the eighteenth century established Courts of Justice in Bombay, 
Madras and Calcutta, and introduced English Common and Statute 
Laws then in force in England. It was soon found undesirable 
as well as inconvenient to have to apply an entirely foreign system 
of law to a people in a different condition of society. The Courts 
at Calcutta, Madras and Bombay were empowered in 1781 and 1797, 
respectively, to apply Hindu and Mohammedan Laws. It was 
arranged, fjr example, that if a dispute arose between two or more 
Hindu litigants in the matter of contracts, the Hindu Law of Con¬ 
tracts was to be applied, whereas in the case of Mohammedans, the 
Mohammedan Law was to be enforced, if, on the other hand, one 
of the parties was a Hindu and the other a Mohammedan, the law 
applicable to the defendant had to be considered in deciding the 
suit. In 1862 High Courts were established for each of the Presid¬ 
ency towns of Calcutta, Madras and Bombay, which Courts continued 
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to apply the Hindu and Mohammedan Laws of Contracts until 1872 
when the Indian Contract Act was passed. 


Under the Constitution of India, Court 
three groups, 


s are now divided into 


(1) The Supreme Court, which is the highest Court in India 
today and under it, 

(2) The High Courts and 

(3) The Subordinate Courts. 


„ *: t The Merchant : The Law Merchant or /„ mercatoria is 

lith I ° 8a r PrinCip,eSWhiCh grCW Up in course of fme 

w.th the progress of trade and commerce in England. Its basis was 
the customs and practices of merchants. At first it was dealt with 

Enriilh'c ,D d T iCt r ' 18 bU ‘ eventual *y *t became part of the 
as referred to a bove, a good dea! had to he drawn from foreign 

Thn! 15 ? 1D . t . he , course of the natura ' growth of this branch of law. 

EnclanH \ that a portion of the law merchant of 

England was derived from foreign sources. Some was adopted from 

the Roman law and particularly the customs and practices concern- 

.ng commerce were adopted from those prevailing in the leading 

cities of Southern Europe at different periods of history. 


While dealing with the exact position, historical and legal 
which the Law Merchant or lex mercatoria occupies in English 
jurisprudence, Chief Justice Cockburn in Goodwin v. Robarts ( 1875 ) 
L R. 10 Exch. 337, stated on page 346 to the effect that the Law 
Merchant was not a fixed and stereotyped branch of law which 

was incapable of being expanded and enlarged so as to meet the 

wants and requirements in the varying circumstances of Commerce 
His Lordship further added, “It is true that the Law Merchant is 
sometimes spoken of as a fixed body of law, forming part of the 
Common Law, and as it were coeval with it. But as a matter of 
legal history, this view is altogether incorrect. The Law Merchant 
as sometimes spoken of with reference to bills of exchange and 
other negotiable securities, though forming part of the general body 
of lex mercatoria, is of comparatively recent origin. It is neither 
more nor Ess than the usages of merchants and traders in the 
different departments of trade, ratified by the decisions of Courts 
of law, which, upon such usages being proved before them, have 
adopted them as settled law with a view to the interests of trade and 
the public convenience, the Court proceeding herein on the well- 
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known principles of law that, with reference to transactions in the 
different departments of trade. Courts of law, in giving effect to 
the contracts and dealings of the parties, will assume that the latter 
have dealt with one another on the footing of any custom or usage 
prevailing generally in the particular department. By this process, 
what before was usage only, unsanctioned by legal decision, has 
become engrafted upon, or incorporated into, the Common Law, 
and may be said to form part of it”. 

At the earlier stage the English judges showed considerable 
disinclination towards the adaptation of foreign usages and customs 
but gradually as lawyers of newer schools succeeded them as judges 
a more developed outlook was taken. In the reign of Queen Anne, 
Chief Justice Lord Holt the first great judge of England began to 
recognize the customs and practices of European merchants on the 
ontinent, though to a limited degree. He, for example, refused to 
admit or follow the custom of merchants as to the negotiability of 
promissory notes with the result that the great inconvenience 
su t_red by merchants had to be removed through the passing of an 
Act of Parliament known as Statute 3 and 4 Anne, Ch. 9, whereby 
today the promissory notes are negotiable and can also be made 
payable to bearer. Prior to the passing of this Act a series of 
ju gments were given by Lord Holt declaring them not negotiable. 
Later on between the years 1705 and 1793, i.e. y during the period of 
office of another great judge, viz. Lord Chief Justice Mansfield who 
came to be called the father of English Mercantile Law, the great- 
est Possible progress was made in connection with the expansion 
ng ish Mercantile Law or the lex mercatoria. Lord Justice 
ansfield had the advantage of being able to read and write foreign 
uropean languages and thus he was able to make a close study of 
a^H^ 10115 k°°ks written by law writers of the continent of Europe 

that Vi Fent centres and du ring different periods with the result 
P .. ^ Was thus able to appropriate the customs and practices of 
g ish merchants which were largely influenced through the foreign 

hanH CS, r aS tr3C * e and cornm crce in earlier days was mostly in the 
so continental merchants and England was gradually begin- 

*° corne hoe with the development of its indigenous trade 

laroM^H 1 mei * Ce * n t ^ ie ^ ands of indigenous businessmen. He thus 
g y expanded and enriched lex mercatoria in his own country in 

stimtl eS ° m ° St lea . rne d and well reasoned judgments which con- 

structiiL CV rV° thlS day ’ thC foundation ou which the whole 
structure of the mercantile law of England has been built. 
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The usage as applicable to the Law Merchant may not neces¬ 
sarily be ancient, but provided it is general, a modern usage may 
be made part ol this branch of law. It will thus be noticed that 
the Law Merchant is an evergrowing branch of law expanding and 
modifying itself—of course with certain limitations—with the 
changing circumstances of trade and commerce. 

In India, the Law Merchant being mostly codified, the Courts 
have primarily to interpret the language of the codified Act, but as 
these codifications do not claim to embrace all the principles, in 
cases where some principles are not expressly dealt with in an Act, 
or where there is some doubt as to their interpretation, or in cases 
where certain branches of the Law Merchant are not codified at all, 
the Courts in India are generally guided by English authorities. 

Mercantile Person: A mercantile person is a person who carries 
on commercial transactions and may be a single individual or a 
sole trader or a partnership or a company. 

5. Roman Law: An important source of English law was the 
old Roman law and many a Latin maxim has found its way not only 
in English law but also in Indian Law. 


SUMMARY 

What is Law ?: ‘Law’ is used in many senses. In its widest 
sense it means any rule of conduct which follows a given pattern 
which is enforced through some sanction or fear of the consequen¬ 
ces of disobedience. 

In its narrowest sense ‘Law’ means civil law or the law of the 
country which is enforced in the law courts. 

Classification of law: 1. Public Law 2. Private Law* 

(a) substantive law 

(b) procedural law 

Object of Law: The creation and protection of legal rights. 

Knowledge of Law: As ignorance of law is no excuse every 
citizen is expected to know the law of his own country. 

A knowledge of the principles of Mercantile law is essential 
for every businessman. 

Mercantile Law is a branch of law concerned with business, 
trade and commerce. 




Sources of Mercantile Law 


11 


Sources of Indian Mercantile Law: Indian Mercantile Law is 

mainly based on English Mercantile Law' modified to suit Indian 
conditions. Therefore the sources of Indian Mercantile Law are: 

1. The Common Law of England 

2. The principles of justice, equity and good conscience. 

3. Statute law or the law made by Parliament. 

4. The Law Merchant or Lex Mercutona. 

5. Roman Law. 

6. Case Law or previous judicial decisions. 

7. Established Customs and Usage. 

TYPICAL QUESTIONS 


1. Explain the nature and growth of Mercantile Law and mention the various 
statutes that govern ‘mercantile transactions’. 

2. Trace the origin of Mercantile Law in England. 


3. Discuss the sources of Indian Mercantile Law. 

4 . “Mercantile usage is the raw material, mercantile law is the manufactuied 
article.” Discuss stating the nature of the law Merchant and its importance in the 
development of Indian law. 



Chapter 2 



CONTRACTS 
and Definitions 


The law of Contracts is intended to ensure that what a 
man has been led to expect shall come to pass; that what has been 
promised shall be performed.” 

Anson on Contracts 


Importance and Object of The Law of Contracts 



he law of contracts is the most important and basic part of 
mercantile law. All of us enter into contracts in our day-to-day 
activities. For example, when we buy household goods, board a 
bus, order a meal at a restaurant, we create legal relations giving 
rise to rights and obligations.} 

The object of the law of contracts is to see that rights and 
oblig ations are ho noured, that the expectations created by the pro¬ 
mises of parties to an agreement are fulfilled and that legal reme¬ 
dies are available to an aggrieved party against the party failing to 
perform his part of the agreement. 

As contracts are the basis of most business transactions, the 
law of contracts is of the greatest importance to all businessmen 
and others engaged in commercial activity. It helps them to plan 
ahead with the knowledge that what has been promised to them 















Contracts: Law & Definitions 


13 


will be performed or if it is not, the law will ensure them compen¬ 
sation for any loss that they may suffer. 

Thus in the words of Sir Fredrick Pollock: 

“The Law of Contracts may be described as the endeavour 
of public authority... .. to establish a posi¬ 

tive sanction for the expectation of good faith which has grown up 
in the mutual dealings of men.” 1 

Nature of Law of Contracts 

The law of contracts is a part of the l aw of obligation under 
private law. It consists of a number of principles within the limits 
of which parties may enter into agreements voluntarily on their 
own terms and the courts will uphold such agreements. 

English Law of Contracts 

It should be noted that there is no English “Contract Act” and 
therefore the law of contracts in England is to be found in the 
Common Law as modified by various Acts dealing with special 
types of contracts, for example, the Bills of Exchange Act and the 
Sale of Goods Act, and in the decisions of judges. 

Indian Law of Contracts 


In India the law of contracts has been mostly codified a n d 

consists of the Indian Contract Act , which deals partly with 

the general p rinciples of the law of contracts and partly with 

special types of contracts, and several other Acts passed from time 

to time dealing with special types of contracts not covered by the 

Indian eontract Act. For example, the Negotiable Instruments 
Act, the Indian Arbitration Act, etc. 


Applicability of English law 

that^T t ! 3e i Indian law is silent or ambiguous it has been held 

that the English equity principles may be followed.* “The Court i* 
governed by the provisions of the Contract Act and it is not enti- 

clet”* 80 Whe tS 1h Cornersofthe Act unless it is not 

pies adopted by the courts of England may be followed. 1 ? 

> ?J cdrick Pollock, Law of Contracts, p. 1 

Moselle Solomon v. Martin & Co 92 Cal 61 ?* , , 

(1959, M. P. 234 12 ' Kanhai y alal v. Dineshumchandra 

\ S ' R Mukherji v. S. N. Chalterji (1952) Cal. 93 (98) 

aS ' : “ ° a3anan v-Moreshwar Mad an (1942) I. L, R. Com. 5 70 
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Tbe Indian Contract Act 1872 

The Indian Contract Act of 1872 repealed the various statutes 
mentioned in the Schedule to that Act. 

J^The Contract Act has been drastically modified, inasmuch as 
chapters dealing with Sale of Goods Law and Partnership law, viz , 
Chapters VII and XI have been superseded by the Indian Sale of 
Goods Act ol 19JO and the Indian Partnership Act of 1932. 

,¥he first six chapters of the Indian Contract Act deal with the 
general principles of the law of contracts including the different 
stages of formation of a contract, its essential elements, perfor¬ 
mance, breach and its remedies. The other chapters deal with 

special types of contracts such as Indemnity and Guarantee, Bailment 
and Pledge and Agency. ’ 

The Act is not Exhaustive 


The preamble to the Indian Contract Act shows that the Act is 
not an all-embracing Act(but that it is intended only to define and 
amend certain parts of the law relating to contracts^ 

The principles were introduced into the Act alter careful deli¬ 
beration an i taking into consideration the special conditions 
applicable to Iniia. The Act leaves all the usages and customs not 
inconsistent with the Act unaffected, and therefore, they will nitu- 
rally be considered in deciding cises. Tn cas^s not provided for by 
the Contract Act or any other enactments the indigenous Law of 
Contracts can still be drawn upon by High Courts. 

Definiti_ 

LOL-An^on aj^AJ^gajJ^Jjifld- 
mg a greement maue oetween iWLDr mare persons hy u/hjr>h rights 

are acq uired by one or more to acts or forbearances on the part of 
the~6ttier or others”. ~~~~ 




ir John Salmond calls a contract an agreement creating and 
definim^obligations between parties. 

Lx-Sir Fredrick Poilock defines a contra ct as agreement 

and promise enforceable a t law ”. It is this definition of Pollock 
which is the basis of the definition of ;he term “contract” in the 
Indian Contract Act which is as follows: “An agreement enforce¬ 
able at law is a contract”. Thus a contract involves two elements: 

(!) an a gr^erneat ajjJ 
(2) *enfor ceability_aj law. 

7~jTrawaildy Flotilla Co, v. Bhagwan.tas (1391 ) 13 Cal. 620, 13 I. A. 121, 






























Contracts: Law & Definitions (H 


15 


0 ~<^ 


agreement is defined in section 2 (e) as, “every promise or 
every set of promises forming the consideration for each other”. 

£ A promise is defined by section 2 (b) in the following words: 
“A proposal, when accepted^ becomes, a promise”.^ 

How an Agreement is Made 


An agr eement mav be m ade eith er by words r which may be 
written or_spokeiL or by c onduc t. It may even be made by a combi¬ 
nation of both the above methods i.e. partly in words and partly by 
conduct. Ia the case of certain types of contract the statute apply¬ 
ing to it may prescribe certain formalities such as an ad valorem 
stamp on a bill of exchange. 

Obligation and Agreement 

The juristic concept of contract consists of two constituent 
elements viz., obligation and agreement. Obligation is defined as 
the vinculum juris or the bond of legal necessity which binds 
together two or more determinate individuals. 

It follows from the definition that, 

(1) There must be at least two persons, one person under an 

obligation and the other person entitled to enforce the 
obligation. 

(2) The obligation must be in respect of doing or abstaining 

from doiDg definite acts. Otherwise it may amount to 
slavery. 

(3) The obligation must relate to legal matters and not to 
social affairs, toi example, when h. accepts au invitation to 
dinner with/?, there is no doubt an obligation or agree- 

^Wment to do or forbear from doing definite acts but this is 
(\ only a social and not a legal obligation because there was 
^ no intention to create legal relations. Thus every agree¬ 
ment does not give rise to legal obligations nor is every 
legal obligation a contract. 

Sources of Obligation 

As we have seen, all legal obligations do not arise from con- 
tracts. Entorceable obligations may arise from any of the follow- 

11j£» 

(1) Co ntracts 

(2) Quasi-Contucts 
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(3) Torts 

(4) Judgments of Courts 

The law ot contracts applies only to contractual 


Agreements and Contracts 


obligations 


contracts ha ve their source in agreements but all agree- 
ments do not become contracts. Sir John Salmond says: 

it the °i °e tr f? tS ' S not the who,e law of agreements nor is 

Which Tr Jf T. gatl0D; 11 iS the law of those agreements 

wh.ch create obligations and of those obligations which have their 
source in agreements . 

type^ D agreeraent general terms affecting obligations is of three 


(a) Agreements creating rights or obligations, e.g. contracts; 

(b) Agreements transferring rights or obligations e.g. con- 
veyances, assignments, etc. and 

(C) Agreements destroying rights or obligations e.g. surrender, 
release, etc 

aereement^tr n0ted that ttlerc are certain rights created by 
TZT ' cannot properly be cal led contracts. For example, 

there n ^ ' iS be the trust ^ From this agreement 

’^ ; ar,Se 3 SeneSOf0hlig ’'i° nst o manage the property, to 

colt Tt h t0 ac ^ 0unt f0r monies and so °n, bat all these are not 
contemplated or defin.tely agreed to or defined at the time of 

agreement. A breach ol these obligations will be a breach of trust and 

not a breach of contract. Similarly a disregard of the obligations 
between husband and wife arising out of married status will not 

amount to a breach of contract. But will involve a different branch 
of law, the law of divorce. 


SUMMARY 

Importance of Law of Contracts: The law of contracts is the 

most jmportant and basic part of mercantile law because contracts 
form the basis of business transactions. 

Object of the Lai* of Contracts: The object of the law ol con¬ 
tracts is to see that the expectations created by the promises of the 
parties to an agreement are fulfilled and that legal remedies are 
available to the aggrieved parties. 

^Nature of the Law of C ontracts:, Unlike other branches of law, 
the jaw of contracts does net state a number iff rights and duties, 

4 
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but lays down certain limiting principles within the framework of 
which the parties to an agreement may lay down their own terms and 
conditions. The parties thus make their own rules and regulations 
which will be upheld by the courts as long as they do not infringe 
any provision of law.) O b£D 


English Law of Contracts: There is no Contract Act in England. 
The law of contracts is therefore scattered among judicial decisions 
in common law and various Acts dealing with special types of con¬ 
tracts. 


Indian Law of Contracts: The Indian Law of Contracts consists 

of: ^-— ’ 


(1) The Indian-Coniiact Aci,-4872,and 

(2) Other Acts dealing with special types of contracts. 

Applicability of English Law: There is no English Contract Act. 
Where Indian law is silent or ambiguous, the English principles of 
Equity may be followed in deciding Indian cases. 

Indian Contract Act 1872: The first six chapters deal with the 
general principles including formation, performance, breach and 
remedies. The other chapters relate to special contracts namely 
indemnity, guarantee, bailment, pledge and agency. 

Act not Exhaustive: It purports to define and amend certain 
parts of the law of contracts. The Act does not affect usages and 
customs which are not inconsistent with the Act. 


Definition of Contract: An agreement enforceable by law is a 
contract [Sec. 2 (h)]. 

^^‘Iivery agreement and promise enforceable at law is a contract”. 

^ Pollock 

C^A contract is a legally binding agreement between two or 
more persons by which rights are acquired by one or more to acts 
or forbearances on the part of the other or others.” 

Anson 

Contract sr Agreement -f Enforceability. 


Sources of Obligation 

1. Contracts n 

2. Quasi-Contract 

3. Torts 

4. Court Judgments 
Prerequisites for a Valid Obligation: 

(1) At least two persons, one to carry out the obligation and 
the other to insist on it. 
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(2) It must relate to a definite act or acts otherwise it may 
amount to slavery. 

(3) It must relate to legal matters and not merely social ones. 


Agreements 

(1) There must be at least two persons. 

(2) The parties should have identity of mind (consensus ad 
idem) 

(3) There should be mutual communication between the parties, 
i.e. an offer and its acceptance. 

(4) There should be an intention la create-legal relations. 

Agreements and Contracts: Contracts have their source in agree¬ 
ments. But all agreements do not materialise into contracts—Some 

become sources of social ties—marital status — some are based on 
Trust, etc. 


TYPICAL QUESTIONS 


1. The pii tics to a contract, in a sense, make the law of agiccment for 
themselves” — Discuss. 

2. What tests woulJ you apply to ascertain whether an agreement is a contract? 

3. What are the sources of obligation? 

4. Define the following;— 

(i) Obligation 

(ii) Agreement 

(iii) Contract 

5. “The law of contracts is not the whole law of agreements nor is it the 
whole law of obligations, it is the law of those agreements which create obligations 
and of those obligations which have their source in agreements”—Discuss. 

6. Define a Contract and distinguish it from an Agreement. 

7. All contracts are agreements, but all agreements are not contracts_Discuss. 
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Essentials of A Valid Agreement 
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iLfliat “ 




We have seen in the preceding chapteiLThat “agreement" is 
a wider term than contract, that all contracts are agreements but 
all agreements are not contracts, and that only agreements which 


are en forceable at law are_c anlracts. It is when an agreement~as 
also contract that the parties to it have a legal remedy. 


Sec tion 10 of the Indian Contract AcL S-tates as follows: 

“All agreements are contracts if they are made by free consent 
of par ties competent to contra ct, for a l awful considera tion and 
with a law ful obje ct, and are not hereby exp ressTv-4eclared to 
be void”. 

“Nothing herein contained shall affect any law in force in India 
and not hereby expressly repealed, by which any contract is 
required to be made in writing or in the presence of witnesses, 
or any law relating to the registration of documents.” 

The following essentials are, therefore, necessary for a valid 
agreement:— 


(1) offer and acceptance 
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(2) intention J_o_ create legal relationship 

(3) free c onse nt 

(4) legal ca pacity of par ties 

(5) lawful consideration 

(6) lawful object 

(7) agreement not declared void-or illegal 

(8) certainty 

(9) possibility of performance 

(10) necessary legal fo rmalities. 

We shall now deal briefly with each of the above essentials, 
and in detail in later chapters. 

A 

^^pffer and Acceptance 

To find out whether parties to a contract have been of the same 
mind, Sir William Anson suggests the test of an offer and accep¬ 
tance. The existence of a consensus ad idem which is a prime 
essential to the validity of a contract, can be inferred from the fact 
of an offer made by one party having been accepted by the other. 
The manifestation of mutual assent always invariably takes the 
form of an offer or proposal by one party accepted by the other. 
Thus ^p roposa l w hen accep ted be co mes a promise ox .agree m e n t. 
Offer and Acceptance are dealt with in detail in the next chapter. 

2. Intention to Create Legal Relationship 

The agreernent should create a legal consequence. It is essen¬ 
tial to a contract, using that word in its legal sense, that the parties 
to the agreement shall not only be ad idem as to the terms of their 
agreement but they shall have legal consequences and be legally 
enfor ceabl e. 1 There should be an intention to create" a legal 
relationship, otherwise there cannot__b£__a—binding agreement 
between the parties. 

Illustrations 

In Weeks v. Tybald 2 the defendant in the course of casual conversation stated 
to the plaintiff that he would give £ 100 to any one marrying his daughter with his 
consent. The plaintiff having acted accordingly sued for the amount. The court 
observed, it was not reasonable that the defendant should be bound by such general 
words spoken to excite suitors and held that there was no legal offer as the state¬ 
ment was not capable of creating a legal relationship. 


1 R 0S e Frank & Co. v. Crompton Bros. (1925) A.C. 445. 

2 (1905) Noy 11. 
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In Balfour v. Balfour s a husband agreei to pay £ 30 to his wife every month 
while he was abroad. On failure to pay, his wife sued him for recovery of the 
amount. The court held that she could not recover anything because it was a mere 
domestic agreement which did not intend to create any legal relations. 

3. Free Consent 

The consent of the agreeing parties must be genuine and given 
of their own free will. The consent must not be forced out of a 
party through coe rcion , or obtained through und ue i nfluence, 
deceit, etc. Free consent is d ealt^yjtiiJii^e^^i in a later chapter. 

4. Legal Capacity of Parties 

^ ~ 

The parties to a contract should have the legal capacity to 
enter intn > a cont ract- Such persons should be ot mat urity o\ ag e, 
of sound mind, and should not be dis qualified by any law UTwhich 
they are subject from entering intaiaj^onlract. Incapacity to contract 
may be due to minority, lunacy, idi ocy , drunkenness or status. 
Capacity to contract is dealt with in detail in a separate chapter. 

Lawful Cond4eiation 

(.Conside ration is the most important element in a contract. It 
means something g iven or receive d. Unless each party to an agree¬ 
ment has given something and received something in return the 
agreement is n ot bfndrg . “Ex nudo pactu non u 'tv actio". Out 
of a naked pact no cause of action arises. Consider ation may be 
past, present or fut ure . It must be rea l and lav yfui but need not be 
adequate. Consideration is dealt with in detail in a later chapter. 

6. /Lawful Object 

The object of the agreement must b e - law ful. The object or 
consideration of an a greement J ^-dawdorl unless, 

(1) it is forbidden by law, or 

(2) if permitted, it wodld defeat the provisions of any law or 

(3) is fraudulent or 

(4) involves or implies injury to the person or property of 
another or 

(5) the Court regards it as immoral or opposed to public 
policy. Unlawful agreements are dealt with in detail latei 
in this chapter. 


3 (1919) 2 K.B. 571. 
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\gree 


ents not Declared Void or Illegal 


An agreement which possesses all the ingredients of an offer 
and acceptance may materialise into a contract. A statute may, 
however, expressly declare certain contracts void, or illegal. In 

such cases the plaintiff is barred from coming to court for seeking 
relief. 

8. Certainty of Meaning 

An agreement should not contain vague or ambiguous terms. 
Due to vagueness or ambiguity, the meaning of the agreement may 
change. 

“Agreements, the meaning of which is not certain or capable 
of being made certain are void” (S. 29), 

Illustrations 


(a) A agrees to sell to B a “hundred tons of oil”. There is nothing whatever to 
show what kind ot oil was intended and therefore the agreement is void for 
uncertainty. If, on the otl er hand, the special description of tne oil is ex¬ 
pressly stated, or where B dealt exclusively in, say, coconut oil, the agreement 
would not be uncertain and would therefore be good. 

(b) There is no uncertainty in an agreement to sell “all the grain in my granary 
at Ramnagar”. Also where A agrees to sell to B “one thousand maunds of 
rice at a price to be fixed by C” there is no uncertainty to make the agree¬ 
ment void as the price is capable of being made certain. 

(c) Where, however, A agrees to sell to B “my white horse for Rs 500 or 

Rs 1 000’’ the agreement is void as there is nothing to show which of the 
prices was to be given. 

9. Possibility of Performance 

The terms of the agreement should also be capable of perfor¬ 
mance physically and legally. An agreement to do an act impossi¬ 
ble in itself cannot be enforced. 


Illustration 

An agreement to make two parallel lines meet is an agreement to do some¬ 
thing impossible and hence it cannot be enforced, impossibility is dealt with in 
detailed in a later chapter. 

10. Legal Formalities 

An agreement may be oral or in writing. If however, a parti¬ 
cular type of agreement is required by law to be in writing wit¬ 
nessed, or registered etc , unless such legal formalities are carried 
out, the agreement cannot be enfored by law. 
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Contracts may be classified according to: 

(i) Vali dity or enforceabil ity., and 

(ii) Mo de of Form ation 

1. Validity or Enforceability 

(Agreements which are valid or enforceable at law are, as we 
have a lready learn t, contracts./ These are agreements which satisfy 
all t{^requirements of law,which we have just learnt under the 
heading, “Essentials of a Valid Contract”. (Agreements which fall 
short of the legal requirements of a valid, enforceable contract, 

may be: 



1. void, 

2. v oidable 

3. ille gal, o r 

4. unenforceable 

> shall now deal with each of'these in detail. 

1. Void Agreement: An agreement which is not enforceable by 

law 6y = eTther of the parties is void [S. 2 (j)]. N o legal _rights or 

obligations can arise out o f a void agree ment^/ 


It may be void ab initio i.e. from its very inception, as for exam¬ 
ple, an agreement w ithout consider ation, or subsequent events may 
render a valid agreement, void, as tor example, the outbreak of war 
between the countries of the exporter and importer or the passing 
of an Act which renders such an agreement void. 


It will be n oticed that we have been referring to a void c agree- 
ment* and not a void ‘cont ract’. This is because to say that a cont¬ 
ract is void is a contradiction in terms. Where there are no rights 
and duties there cannot be any contract. 


The following agreements are void according to the provisions 
of various sections of the Indian Contract Act: 


(D^Agreements by persons who have no legal capacity to be 
bound by a contract (S. 11) 

(2) _Agreements entered into through a mutual mistake of fact 

between the parties (S. 20) 

(3) Agreements, the object or consideration of which is un¬ 
lawful (S. 23) ; 

(4) Agreements, part of the consideration or object of which 

is unlawful (S. 24) 
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C5) 

( 6 ) 


(?) 

( 8 ) 


Agreements made without consideration (S. 25) 

Agreements, in restraint of marriage of any person other 
than a minor (S. 26) 

Agreements in restraint of trade, with certain exceptions 

(o. 27) 

Agreements in restraint of legal proceedings, except cent- 
j-acts to refer to arbitration (S. 28) 

(9JTJJncertain agreements (S. 29) 

Wagering agreements (S. 30) 

(H) Impossible agreements (S. 56) 

These are explained in detail in the later chapters of this Part. 

2 VoiJable Contract: *An agreement which is enforceable by 

If the ° n u ° ne ° f m0re ° f ' he partles but not ^ the option 

1 word ° r others ,s a voidable contract* [S. 2 (i) J Notice that 

because the' ^ ls and not just “agreement " This is 

until the h r ng and . dut,eS 3re Cfeated and the contract i s valid . 

sen to he" “ t0 aV ° ,d 11 " CXerCised b * the Person whos^T 

or to he h d e K me , nt W3S n0t free ‘ N ° tice that lhe °P tion to avoid 
or to be bound by the contract can be exercised only by the party 

influence "f '"‘d ^ bUt W3S obtained * c °ercion, undue 

he consent a ^ " 1, . sre P resentatio ° The other party who induced 

the maxim «H h advanta 8 e of his ™n fraud, etc. because of 
hands” W C ° meS in, ° EqUi,y must co,ne wi,h clean 

...n i d and enforceab le until it is 

repudiated by the party entitled to avoid it., 

Act Agreements are voidable under the Indian Contract 

Act because the consent ,s not free or genuine. These are agree- 

ments brought about by: h 


1. Coer cion (S . 15) 

2. Undue influen ce (S. 16) 

3. Misrepresentation (S. 18 ) 

4. Fraud (S.T7). y 

We shall deal with each of these in detail later 


The distinction between a void agreement and a voidable contract, 
we have seen, is that a void agreement cannot be enforced by either 
. P art y whereas a voidable contract may be avoided or enfoxced by 

i one °f tbe P arties ie - by t he party whose consent was nor fre e The 
« distinction is important because in the case of a void agreement 
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third parties cannot acquire any right from a person claiming title 
under such agreement while in the case of a voidable agreement 
third parties can acquire a valid title from a person claiming title 
under such an agreement, provided the said title has been acquired 
by them before the agreement is set aside by the person entitled 
to do so. 


Illustration 



A sells certain goods to B. At the time the contract is made the goods are 
already destroyed by fire but this fact is not known to either A or B. Meanwhile 
B sells the subject-matter of the contract to C. When the contract is discovered 
to be void ab initio i.e. from the beginning neither B nor C can claim anything 
from A . However, if A had been induced by B 's fraud to sell certain goods to B, 
on discovering the fraud A is entitled to set aside the contract which is voidable 
at his option. If, before he avoids the contract, the goods are sold by B to C, a 
third party, C acquires a right in the goods because until the contract is avoided 
it is perfectly valid. a 

Illegal Agreement: All void agre ements are not necessari ly 
legal though all illegal ag reements are vo id, and it is often diffi¬ 
cult to tell whether an agreement is merely void or also illegal. 
Every disregard or di sobedience of t he law does not amount to 
illegality. An illegal act is tortuous or criminal.^ 

Illustration 



An agreement where the consideration or object is to commit a tort or a crime, 

or to defraud the public revenue or to interfere with the course of justice would 
be considered illegal. 

Effect of Illegality 

Where the parties are not in pari delicto , the party who is 

innocent is entitled to recover the goods delivered or the money 
paid. 

The parties are considered not to be in pari delicto where the 
party who is given money, property or goods, 

(1) was made to do so under fraud, oppression or duress of the 
other party, or 

(2) was an entirely ignorant man whose ignorance was taken 
advantage of by a clever person, or 

(3) where a statute has been passed prohibiting a contract with a 
view to protect any person or class of persons or for protect¬ 
ing one set of persons from another owing to the peculiar 

situation and condition of one class being liable to be oppres- 
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sed or imposed upon by the other and under such a contract 
the person who is protected by the statute has parted with his 
money or property. 

The money or property has also to be returned in case no part 
of the illegal purpose has been carried out and the party rupudiates 
the contract. This cannot be done, however, in case any part of 
the illegal purpose has been carried out. 

Difference Between Void and 11legal 

There is a difference in the legal effect of an agreement which 
is illegal and one which is merely vo ! d. While both void and illegal 
agreements have no legal effect between immediate parties to such 
agreement, a merely void agreement does not affect collateral agree¬ 
ments whereas an illegal agreement taints all collateral agreements 
and no action can be taken for recovering any money paid or pro¬ 
perty transferred under an illegal agreement or for breach of such 
agreement. Thus the difference l es in the effect upon collateral i.e. 
subsidiary transactions. 

Illustration 

Money lent or advanced for carrying out a contract which is merely void may 
be recovered but not when a contract is illegal because of the maxim “Illegality 
vitiates all collateral transactions ”. Similarly, if A agrees with B to commit a 
robbery and divide the proceeds and if X lends A a certain sum of money to buy 
tools with which to commit the robbery, ihe original contract between X and A is 
also tainted with the illegality and hence X cannot recover the amount lent by him 
to A. This is based ori the principle, ex turpi causa non oritur actio , meaning, out 
of turpitude no cause of action arises. In fact the court goes out of its way to assist 
the defendant by compelling him not to entangle himself in such an illegal alliance 
on the principle in pari delicto potior est conditio defendantis, meaning, the posi¬ 
tion of the defendant is better in cases of equal guilt. 

Thus agreements which are against the statute can be based on 
the general legal maxim ex dolo main non oritur actii y meaning, no 
court will lend its aid to a man who finds his cause of action upon 
an immoral or an illegal act. 

S'4. Unenforceable Agrecmcntr^An unenforceable agreement is 
one which may be valid iu.the_sense that rights are created and 
obligations imposed _whjch the law recognises but which is not 
enforceable by actio n in Court because of the absence of some 
particular evidence which the law requires .j 

In India an otherwise valid contract nSay be unenforceable be¬ 
cause either the document which evidences it e. g. a promissory 
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note, cannot be produced in evidence or a document which requires 
to be stamped is either not stamped or understamped. In such a 
case, if the stamp is required merely for revenue purposes, as in 
the case of a receipt, the requisite stamp may be affixed on payment 
of a penalty and the document tendered in evidence so that the con¬ 
tract becomes enforceable. If, however, the technical defect cannot 
be cured the contract remains unenforceable e.g. in the case of an 
unstamped bill of exchange or promissory note. 

Under the English Statute of Frauds, certain contracts were re¬ 
quired to be evidenced by some memorandum or note in writing 
signed by the party to be charged, otherwise no action conld be 
brought. Formerly there were five such contracts but now since the 
passing of the Law Reform (Enforcement of Contracts) Act, 1954 
there are only two. They are: (1) any special promise to answer for 
the debt, default or miscarriage of another, i. e. a contract of 
guarantee, and (2) any contracts for the sale or disposition of land 
or any interest in land. The original provision in the Statute of 
Frauds relating to land was repealed and re-enacted by the Law of 
Property Act, 1952, Section 40. 

II. Mode of_F ormat ion 

Another method of classification of contract is into: 

1. Express. 

2. Tacit o r Inferr ed 

3. Implied ^Q£Quasi Contra cts 

1. Express Contract: When the offer or acceptance is made in 
words,either spoken or written, the promise is said to be e xpre ss^ 
When both the offer and acceptance are in words the whole con¬ 
tract is said to be express. 

2. Tacit or Inferred Contract: When no words are used but the 
^ behaviour and attitude of the parties to the agreement and their 

conduct during the course of the agreement leads to an inference 
that they, intended to enter into a binding agreement we can call 
the transac tion a ,lacit or inferred contract. 

Illustration I 

If /I goes to a bookstall, picks up a book, pays the price printed on it, and 
ands over the book to the salesman who wraps it up and hands it back the paying 
of the price by A is the offer and the giving away of the book by the bookstall 
attendant is the acceptance. In this case both offer and acceptance can be inferred 
by the conduct of the parties. 
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3. Implied or Quas^Contracts: When there has been no agree¬ 
ment between the parties, i.e. no offer or acceptance, there can be 
no contract. However, in certain circumstances, on the principles 
of Equjt y that “n o person shall be permitted, to enrich himself at 
the expense of anot her” the law recognises certain rights and obli¬ 
gations^ As such obljgatimis_do not arise out of a contract they 
cannot be termed contractu al ob ligations but as they resemble 
those under a co ntrac t the termJlqu a si • contract” is used. J 

Sections 68 to 72 deal with quasi-contracts or certain relations 
resembling those created by contract. They are: 

(1) Claim for necessaries supplied__to person incapable of 
contracting or on his accou nt. (S 68) 

Reimbursement of j3er$oiL_ paying-money due by another 
in payment of which he is interested. (S. 69) 

Obligation of per son enjoyi ng non-gratu itous act (S. 70) 
Responsibility of finder of goo ds. (S. 71) 

Liability of person to whom money is paid, or thing deli¬ 
vered, by mistake or under coercion. (S. 72) 

We shall now deal with each of these in some detail. 


( 2 ) 

(3) 

(4) 

(5) 


(1) Claim for necessaries supplied to a person incapable of con m 
trading, or on his account (S. 68): When goods which are considered 
necessaries suited to his condition in life are supplied to a person 
incapable of being bound by a contract such as a minor or a lunatic 
or to such person’s dependents, the supplier is entitled to be reim¬ 
bursed from the property of such incapable perspn. Unlike in the 
case of a contract there is no personal liability. 

Illustration 

A supplies the wife and children of B, a lunatic, with necessaries suited to 
their condition in life. A is entitled to be reimbursed from Z?’s property. 

(2) Reimbursement of a person paying money due by another in 
payment of which he is interested (5. 68): This only applies to p*y> 
ments which are made for the protection of the interest of the per* 
son making such payment and not to payments made out of any 
other motive. 

Illustration 

B holds land in Bengal, on a lease granted by A , the zamindar. The revenue 
payable by A to the Government being in arrears, his land is advertised for sale 
by the Government. Under the revenue law, the consequence of such sale will be 
the annulment of B's lease. B, to prevent the sale and the consequent annulment 



















Contracts! Essentials 


29 


Of his own lease, pays to the Government the sum due from A. A is bound to 
make good to B the amount so paid. 

The essential elements for such a quasi-contract are: 

(a) The payment must be made for the protection of the inte¬ 
rest of the payer. 

(b) The person bound by law to pay should be another and 
not the person who makes the payment. 

(c) The payment should have been made on behalf of the per¬ 
son who was bound by law to pay. 

(3) Payment or restoration by a person enjoying the benefit of a 
non^gratuitous act (S. 70): 

Illustration 

(a) A t a tradesman, leaves goods at B's house by mistake. B treats the 
goods as his own. He is bound to pay A for them. 

(b) A saves B's property from fire. A is not entitled to compensation from 
B if the circumstances show that he intended to act gratuitously. 

(4) Responsibility of finder of goods (S. 71): A parson who finds 
goods belonging to another and takes them into his custody, is 
subject to the same responsibility as a bailee. The responsibility of 
a bailee is to take as much care of the goods bailed to him as 
would be expected of a man of ordinary prudence in similar cir¬ 
cumstances (S. 111). Thus a finder of goods is liable for negligence. 
He is also under a duty to try to find the true owner. 

In English Low, the law implies the contract from the circum¬ 
stances The most common forms of such contracts implied by law 
are (1) for an action upon an account stated, or (2) for money 
paid by one person to the use of another, or (3) for money due upon 
a judgment in a foreign court or for money received by one per¬ 
son for the use of another person. The case of an action upon an 
account stated arises where the party who cares the money admits 
in some form or other that the said sum is due. The usual form in 
which an account is stated is by passing an I.O.U. Of course in the 
case of such account stated action, the defendant is quite at liberty 
to prove that there was some mistake in his admission or that the 
debt was void for want of consideration or that the same was 
illegal. The action for money for the use of another may arise 
where X requests Y to pay a certain debt owed by dfon X’s behalf 
which is done by Y. On such payment by Y of the said debt there 
is an implication in law of a promise by X to repay his money to 
Y, irrespective of the fact that there was no express promise by X 
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to refund the money. The case of an action for money had and 
received for the use of another may arise where X has paid money 
to Y either under a mistake oi fact or on a consideration which 
has failed entirely or under duress or extortion or fraud. The mis¬ 
take of course must be of fact and not of law and the extortion or 
compulsion must be illegal and not one under legitimate process of 

law. The failure of consideration has also to be complete and not 
partial. 

(5) Liability oj a person to whom money is paid , or thing delivered 
by mistake or coercion (S. 72). 

Illustration 


(a) A and B jointly owe Rs 10) to C. // alone pays the amount to C, and B 
not knowing this fact, pays Rs 100 over again to C. C is bound to repay the 
amount to B. 


(b) A railway company refuses to deliver up certain goods to the consignee 
except upon payment of an illegal charge for carriage. The consignee pays the 

sum charged in order to obtain the goods. He is entitled to recover so much of 
the charge as was illegally excessive. 

(c) A paid sales tax levied on his forward transactions in bullion. Afterwards 
the tax was declared ultra vires. It was held that A was entitled to recover the 
amount paid and that section 72 was wide enough to include a mistake of law.* 

(d) A made an excess payment under the mistaken belief that it was the con- 
trolled price. Held that such excess could be recovered. 5 

(e) An insurance company through oversight paid the amount on a policy 

which had lapsed due to failure to pay premiums. Held that the insurance com- 
pany could recover the amount paid. 6 

(f) An insurance company, in the mistaken belief that the goods insured had 
been destroyed when they had actually been sold, paid the amount on the policy. 
Held that the company was entitled to recover the money. 7 


English Law — Mode of Formation 


The English law has divided contracts into three main classes 
as to the form in which they arc to be entered into, viz. 

(1) Contracts of Record, 

(2) Simple contracts, and 

(3) Speciality contracts. 


(1) Contracts of Record are obligations which arise through 
entries in parchment rolls or records of a court of law. The most 
familiar type of this contract is a judgment of a court of record. 
This judgment depends as far as its binding force is concerned on 


6 


Sales Tax Officer , Benaras v. Sara /, (1959) S.C.J. 53 
Lakshmanprasad v. Kamalbai , 1960 Mad. 335 
Kelly v. Solar (1841) 9 M. & W. 54 
Norwich v. P/ice , (1934) A.C. 455. 
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the authority of the judge as distinguished from agreement between 
the parties. Frequently recognizances are also given by parlies to 
judges and courts as representing the Crown. These recognizances 
promise to do some particular act or to submit to a fine or penalty 
such as an undertaking in a criminal charge to come for judgment 
if called upon or to pay a specific sum. These are also contracts of 
record. The record conclusively proves itself and admits of no 
dispute. 

(2) Simple contracts may be either oral, or in writing. They 
must be supported by consideration. 


(3) Speciality contracts in England are contracts which are 
required to be either written or printed, sealed and delivered, and 
if executed after January 1, 1926, signed by the promisor if the 
promisor is an individual. They are known as “deeds” and do not 
require to be supported by valuable consideration. An instrument 
written, sealed and signed but delivered subject to a condition is 
called an “escrow”. Simple Contracts which must be in Writing in 
English Law: We have learned that certain contracts must be under 
seal in tr.ghsh law, c.g., those made without consideration, or by 
corporations. These are speciality contracts. Other contracts are 
known as simple contracts. At Common Law, simple contracts may 
be in writing or by word of mouth, but by several statutes parti¬ 
cular kinds of contracts are unenforceable unless they are actually 

expressed in writing while certain others must be proved by written 
evidence of their terms. 


f 


t-fc 


04, . The folIowi "g ar ® some of the chief kinds of simple contracts 
^ which must actually be in writing:— 


(1) 

( 2 ) 


vyt / n . 

Contracts of Marine Insurance. ’ U 


(4) 


bius ° r 

(3) Bills of Lading, 

Money-lending contracts whereby the borrower undertakes to 

repay money borrowed from a money-lender or to pay interest 
on such loan. F y lIllGrcst 

Special contracts by which railway and canal companies are 

fo X r e ca P rriage 0m ^ ° f ° f { ° g ° ods recei ^d 

Indenture and Deed Poll: We have seen what a contract by deed 
happens to be m English Law. It may, however, be added that the 
term deed is applied alsb to an instrument by which property is 


(5) 
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conveyed by one person to another. The most common form of 
such deeds is to be found in connection with leases of houses and 
lands or premises for business purposes. These deeds contain what 
are called convenants which are promises by one party of the deed 
to the other. In the same manner there is a mortgage deed between 
the mortgagor of property and the mortgagee. There may be a 
deed promising to pay the money for which no consideration has 
been given and in the case of such deeds where convenants are by 
one side only the party who makes these promises is the only party 
who signs, seals and delivers the instrument. In the case of deeds 
such as mortgage deeds or leases both the parties give promises to 
each other and thus all parties granting such convenants must sign, 
seal and deliver. 

Formerly the words indenture and deed poll had a peculiar 
significance. An indenture was made where there were more than 
one party. Here a number of copies had to be prepared to be kept 
by each of the parties to such a deed and in further preparation of 
the same, these deeds were cut or indented on the margin to 
correspond with each other and thus they came to be called 
indentures. Nowadays although this practice of indenting has 
disappeared, such deeds are still known as indentures. Where, 
however, there was only one party making the convenants, naturally 
only one deed was prepared and thus there was no necessity of 
indenting it. Such a deed was called a deed poll. 

^^StJMMARY 

Essentials of a Contract^ 

/ X' 

1. There must be an agreement. This involves two parties—one 
making the offer and the other accepting it. 

2. The parties must intend to create a legal relationship. 

3. The consent given or obtained must be genuine and free. 

4. The parties should have capacity to enter into contracts. 

5. The agreement must be supported by lawful consideration. 

6. The object of the agreement must be lawful. 

7 The agreement should not be declared illegal or void. 

8 The terms of the agreement must be certain and not ambiguous 

or capable of being made certain. 

9 The agreement must not be-impossible of performance. 

10. The necessary formalities must be observed. 
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Classification of Contracts: Contracts may be classified according to 

I. Validity or Enforceability and 
II. Mode of Formation. 

1. Validity or Enforceability II. Mode of Formation 


Void Voidable Illegal Unenforceable 

J__ 

. _ _ _ j m m _ l ^ m M — m —_— 

I I 

Void initially valid but 

ab initio subsequently void 


Express Tacit or Implied or 

Interred Quasi- 

Contracts 

1. Void Agreement 

An agreement not enforceable by law by both parties is said to 
be void. It is a nullity as it does not give rise to any rights and 
obligations. An agreement may be void ab initio or a valid agree¬ 
ment may subsequently become void. 

2. Voidable Contract 

An agreement which is enforceable by law at the option of one 
or more of the parties thereto but not at the option of the other or 
others is a voidable contract. Contracts made without fr^ » consent 
are voidable. 

3. Illegal Agreement 

Illegal agreements are those which are made in violation of a 
statute or the provisions of the general law.^AU illegal agreements 
are also void but all void agreements are not illegal. 

Difference between Void and Illegal Agreements 

The difference between an illegal agreement and a void agree¬ 
ment is that, 

(1) Collateral transactions become void in the case of an illegal 
agreement but not in the case of a merely void agreement and 

(2) No action can be had for recovery of payment made o-o- 

perty transferred in the case of an illegal agreement but siu h 
payment of property may be recovered by action in court in 
case of a merely void agreement. 


— 3 — 
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4. Unenforceable Contracts 

An agreement may satisfy all the essentials of a valid agree¬ 
ment but may not be enforceable in Court because some essential 
evidence is missing. For example, a document which requires to 
be stamped is not stamped or is understamped. 

Distinction between void and voidable 

1. As a void agreement is a nullity third parties cannot acquire 
any rights under it. 

As a voidable contract is valid until it is repudiated, innocent 

third parties may acquire rights under it before it is sought to be 
repudiated. 

2. In a void agreement there are no rights or obligations, therefore 
neither party can enforce it. 

In a voidable agreement rights and obligations exist but one of 
the parties has the option to nullify them. 

Mode of Formation 

1. Express When the agreement is formed by words spoken or 
written. 

2. Tacit or Inferred —When no words are used but the agreement is 
inferred from circumstances or the conduct of the parties. 

3. Implied or Quasi-Contracts—When there is no contract in fact 
but it is implied in law in certain cases where a person cannot 
be permitted to enrich himself at the expense of another. 

Quasi Contracts 

Quasi-contracts are not agreements but in certain circumstances 

the law imposes an obligation similar to that arising under a con¬ 
tract. The following are quasi-contracts: 

(1) Claim for necessaries supplied to person incapable of contract¬ 
ing or on his account (S. 68) 

(2) Reimbursement of a person paying money due by another in 
payment of which he is interested (S. 69) 

(3) Obligation of person enjoying non-gratuitous act (S. 70) 

(4) Responsibility of finder of goods (S. 71) 

(5) Liability of person to whom money is paid, or thing delivered, 
by mistake or under coercion (S. 72) 
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TYPICAL QUESTIONS 

1. Who can enter into contracts? State the essentials of a valid contract in 

brief 

2. “An agreement enforceable by law is a contract'’. 

Discuss the definition, bringing out the essentials of a valid contract. 

3. Write short notes on the following: 

(a) Voidable and Unenforceable contracts 

(b) Implied or Quasi Contracts 

(c) Void and voidable contracts 

4. Define a contract. What is the difference between void and voidable con¬ 
tract? Explain with an example for each type of contract. 

5. Explain transactions which are in the nature of contracts. 

6. (a) What are Void Agreements? 

(b) A, by misrepresentation, leads B errcneously to believe tnat 500 
maunds of indigo are made annually at factory. B examines the 
accounts of the factory which show that only 40J maunds were being 
made. Tnereafter, he buys the factory. Is the contract voidable on 
account of A 's misrepresentation? 

7. Define Quasi Contracts and discuss the rights of parties to them. 

8. What are the main requisites of a valid agreement? 

9. “The law of contracts is intended to ensure that what a man has been led 
to expect shall come to pass, that what has been promised to him shall be 
performed.** Discuss in the light of this statement the essentials of a valid 
contract. 
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CONTRACTS 

and Acceptances 


Definition of Agreement 

Thb Indian Contract Act defines a'l agreement as: “Every 
promise and every set of promises forming the consideration for 
each other” [2 (e)]. 

It may also be defined as an offer and an acceptance by 
which two or more persons agree to do, or to abstain from doing, a 
particular act, i.e. 9 when a proposal is accepted, the proposal turns 
into a promise and an agreement is formed. 

The person who makes the proposal is the promisor and the 
person who accepts it is the promisee. 

Illustration 

When there are a set of promises forming the consideration for each other, 
the promises are reciprocal as each party is the promisor as to the liability ho 
undertakes and the promisee of the benefit he receives; e.g , A sa>s to B, “Will 
you buy my watch for Rs 300?” and B replies ‘‘Yes”: there is then an agreement, 
A being the promisor ar:d B the promisee as regards A's proposal to sell while B 
is the promisor and A the promisee in respect of B's promise to buy. 

Lighted Match Analogy 

In a very apt analogy Sir William Anson explains the 
relationship between offer and acceptance. He compares the offer 
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to a train of gunpowder and acceptance to a lighted match. As 
soon as a lighted match is thrown on a train ot gunpowder, there is 
an instantaneous explosion. The gunpowder by itself is inert or in¬ 
active, but it is the lighted match which causes the fusion resulting 
in a chemical reaction. So also, an offer by itself does net create 
any legal relationship between the offeror and the offeree. The offer 
by itself is inert, but as soon as the offer is accepted by the offeree, 
a legal relationship is established between the parties and the offer 
is converted into a promise which imposes an obligation on the 
offeror. The gunpowder might have lain damp or the train might 
have been removed, in which cise the lighted match will not pro¬ 
duce the desired effect, namely, an explosion. Similarly the offer 
might be revoked before it is legally accepted so that no legally 
binding contract can be made. 

Definition of Proposal 

The definition of an offer or proposal given in the Indian Con¬ 
tract Act is “when one person signifies to another his willingness to 
do or to abstain from doing anything with a view to obtaining the 
assent of that other to such act or abstinence he is said to make a 
proposal” [S. 2 (a)]. 

An offer is therefore a communication made with the object of 
obtaining the consent of the person to whom the communication is 
/itiade. 

I Express and Implied Offer 

' An offer or its acceptance or both may be made either by words 
(written or ora!))or by conduct. However, in order to make a con¬ 
tract of this class, both the parties must be 6 ad idem ’ i.e. in absolute 
agreement as to what they are doing and if that is so and such an 
agreement is supported by consideration, there is a binding contract 
between them. 

When the intention is expressed in w.otdsu the offer or accep¬ 
tance, as the case may be, is said to be express (but when the inten¬ 
tion is to he inferred from conduct or surrounding circumstances it 
is said to he implied.^ 

Illustration 



A offers to buy S’s motor-car for Rs 5,000. D can accept this offer by sending 
the car itself. Here S’s acceptance is u gplied f rom his conduct. By running buses 
over certain routes the transport company impliedly offers to carry passengers from 
one place to another at a fixed rate and there is an implied acceptance of the offer 
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when an intending passenger boards the bas. It s jch circumstances both the 
offer and its acceptance rmy be implie \ from conduct and no words need be used. 

General and Specific Offer 

An offer may be made 

(1) to a particular person, or 

(2) to a group or class of persons or 

(3) to the general public. 

An offer is said to be specific when it is addressed to a particu¬ 
lar person or to a specified group or class of persons. 

■ # 

Illustration 

(a) A makes an offer to B, this is a specific offer made to a particular 
person, B. 

(b) A makes an offer to “any student of the Bombay University”. This is a 
specific offer to a specified group or class of persons. \ 

When an offer is addressed to an unascertained body of persons 
even though it may be accepted by an ascertained individual, it is 
known as a general offer. 

Illustration - 

When a person advertises a reward <o any person who finds his lost dog, the 
offer is not made to any particular individual though it is capable of being accep¬ 
ted by the particular individual who finds the dog and claims the reward. 

Sir John Salmond calls a specific offer an offer to an individual and 
a general offer an offer at large. 

Illustration 

The leading case on general offers is Carlill v. Carbolic Smoke Ball Co. 1 In 
that case it was held that the proposal need not be made to any particular person 
but may be made to the general public, but if r is accepted by any particular 
person It would constitute an agreement, provided of course all conditions prece¬ 
dent to such acceptance are fulfilled. Here the defendants who prepared a medi¬ 
cal preparation called, “Carbolic Smoke Ball'’ advertised it offering to give 
£ 100 reward to any person who should contract influenza, cold etc., after having 
used the preparation three times daily for two week?. The advertisement also 
stated that £ 100 was deposited with a particular hank, “showing our sincerity in 
the matter”. The plaintiff, Mrs. Carlill bought this medicine on the faith of these 
advertisements and used it in the manner and for the period specified, but never¬ 
theless contracted influeuza. It was argued o.i behalf of the company that a 
notification of the acceptance should have been communicated to the company 
and that the alleged offer was an advertisement or ‘puff’ which no reasonable 
person could consider seriously. 

‘ (1893) IQB 256 
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It was held that this was one the class of cases where, as in the case ol a 
reward offered for information or for the recovery of lost proper:y, nnjificeptance__ 
QllhfiJ)fTer_^xcept the performance of the condition was necessary. Thus all tie 
elem nts which are neceVsary to form a binding contract enforceable in law were 
there and that the plaintiff was entitled to £100 as stated in the advertisement. 
The above ca>e is important as it lays down and iHustmes the following princi¬ 
ples: 

offer may be made to the general public in which case it 
can be accepted by any particular individual. 

Ajq offer which is made to the general public is not a mere “offer 
Jo treat” or an offer to negotiate but an offer itself which may 
develop into a binding agreement if it is accepted by any person 
who performs its conditions. 

3 y An advertisement need not always be a mere invitation to ofter 
but may in certain circumstances amount to an offer. 

4. The acceptance of a proposal should generally be communicated, 
but since this provision is for the benefit of the offeror, the 
offeror may dispense with such notification. 

5. The mere extravagance of an offer or the mere probability that 
the promisor may be subject to several actions is no ground for 
exonerating a party from a contract which is otherwise valid. 

The same rule would apply to an advertisement offering a 
specific reward for a lost dog to the finder. 

Essentials of a Valid Offer 

(1) An offer must be made with a view to obt aj 

, (S. 26) 

(2) (An offer must be made with the intention of creating legal 
rela tions, otherwise it is no offer in the eye of the law. For 
example, a mere social invitation does not give rise to any legal 
relationship.^ 

(3) The terms of the offer must be certain or capable of being made 
certain They must not be vague or ambiguous^ 

If A offers lo sell “my house” to B and if A owns more than one house the 
terms of the offer are uncertain and therefore it is not a valid offer. In on 2 * 4 ; case 8 
where the t ffer was to take a lease of a house for three years at £ 85 per annum, 
if ihe house was “put into thorough repair, and the drawing rooms handsomely 
decorated according to ihe present style”, it was held that the agreement was 
void on ihe ground that the clause in question had imported uncertainty into what 
might otherwise have amounted to a contract. In Montreal Gas Co. v. Vasey* 

2 Balfour v. Balfour (1919) 2 K. B. 571 

8 In Taylor v. Portinfton, (185.5) E. R. 128 

4 (1903) AC 595 
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the uhntiffrellerion a clause .hat if .he company were satisfied with him as a 
customer, the company would favourably consiJer an application for renewal of 
he contract but the court held that there was nothing in These words to Treat a 

cSMt b w« h l eM»h n » British Mon °P hone Ltd - v. King & Record Manufacturing 

a/reed” would nt , f a8reement '° ^ a contract -on terms to be hereaftef 
agreed would not result in a contract. 

(4) An offer must be distinguished from (a) A mere decoration of 
intention and (b) A mere invitation for offers. ' " 

(a) A Mere Declaration o r Statement of Intention: If the state- 
ment.samerededaration of intention naturally it has not been 
intended that ,t should be accepted and thus its purported accep- 
tance cannot constitute an agreement. 

Illustrations 

dntiffLT.u'T An aUC,i0n ' aleofcer,ain articles was advertised The 

plaintiff travelled a distance to attend the sale in order to bid for the articles but 

on his arrival he found that the sale wa, cancelled. He sued the auctioner for 

"T?!™* ° n thE gr ° Und ,hat ,he advertisement was an ofTer made to the 
public wh.ch he had accepted by travelling to the place. The Court held thl^hl 

acceptanc e T* merely a - de cla ration of iqte n t ioa audJhal there could not be an 

nnr. J b) Tn Ca ?u al T versa,idn 3 fa,her state1 ,hat ha would give £100 to any 
w (h the IT? h ' S aU8h,er With his consem ‘ The Plaintiff married the daughter 
worrts sn l , S COn,;ent - In 3 suit 10 C,aim ,he £ ' 00 it «'as held that such "general 
r. bTdTnT" XCI,eSUl, ° rS ’’ WaSamerC intention and therefore 

•. iC \ Rai ’Z y Time -™ e: ™e question may arise whether statements in a 
ratlway ttme-tnble amount to offers, and whether the conduct of an intending 

passenger m applying for a ticket on tender,ng the proper fare, amounts * L 

by thTRTlw O a aS Ad 0en ‘- , ? h,m ,0 . SUS,ain 3 C ' aim for dama 8 es in case of refusal 
by the Railway Administrat'on to issue a ticket. It is the tender!, g of the fare by 

passenger which is the^oflerand the issuing of the ticket by the Railwav which 

I( has ^ held that announcements of\nnau:ti!,no; of.hT 

r: °/ atra,nata n S,ated h0Ur Wi " be actioDab,e only in Tort provided the 
statements amount to fraud or deceit.® 


Thus whether a particular statement is an actual offer or only a 
mere declaration of intention is a question of fact which the Court 
alone can decide Iookiog to the circumstances of the case. 

(b) An Invitation to Make an Offer: An invitation to make an 

°Z eT °iy a ° ff " r treat ” mu,t be distinguished from an actual 
offer. This disti nction again depends upon the intention of the 

6 (1935) 152 L.T. 589 

4 Harr *s v. Nickerson , L.R. 8 Q.B. 286 ^ 

7 Weeks v. Tyhald , Noy 11 

8 McMomts v. Fortescue (1907) 2 K.B. 1 
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parties, which in doubtful cases can only be determined after consi¬ 
dering the nature of the transaction and the circumstances of the 

case. 

Illustrations 

(i) Invitation for Tenders: When tenders are invited for the supply, of 
certain goods unless accompanied by words indicating that the goods would be 
sold to the highest bidder there is no offer from the party who invites the tenders 
but every tender is an offer and it is for the party inviting lenders to decide which 

offer if at all to accept. 9 

(ji) Price List, Catalogue , Goods Displayed in Shop Window: On the same 
principle it has been held that a price list or catalogue, or goods_displayed in a shop 
window with price tags on them, are no t offers for sal: by the shopkeeper but are 
only an indication of the shor keeper’s intention to consider offers from members 
of the puhlj c. Thus they are so many invitations to the public to offer which may 
or may not be accepted. Tn one case certain articles were displayed in a self-service 
shop on shelves with price tags on each article. A customer picked up some of 
these articles and went to the cashier who totalled the prices and accept ecj_lhfe- 
amount. It was held that when the customer picked up the articles from the shelves 
it constituted an implied offer to buy articles and not an acceptance of the shop- 
keeper’s offer of sale 10 

(lii) Request for Quotations: Similarly, a request to send the lowest qu ota¬ 
tion does not constitute an offer. In Harvey v. Facey 11 , there were three telegrams 
as follows: 

1. Harvey to Facey: “Will you sell Bumper Hall Pen? Telegraph lowest price, 
answer paid”. 

2. Facey to Harvey: “Lowest price for Bumper Hall Pen £900”. 

3. Harvey to Faccy: “We agree to buy Bumper Hall Pen for £ 900 asked by 
you”. 

There was no reply to the third telegram When Harvey sued F cey it was held 
that there was no contract. There had been no offer until the third le'egram but as 
there was no reply, the offer could not be said to be accepted and therefore there 
could be no contract. 

(5) Offer Must be Communicated: Every offer must be communi¬ 
cated, otherwise it may be very difficult to know whether the 
parties are of the same mind. This is true of specific as well as 
general offers. The communication of an offer is complete when 
it comes to the knowledge of the person to whcm it is made 
(S. 4). 

Illustration 

In Lalmw Shukla v. Gouri Dutt 13 the defendant sent the plaintiff, who was in 
his service, in s earch of his missing nephew. Subsequently, the defendant anno- 

9 Spencer v. Harding , L.R. 5 C P. 561 

10 Pharmaceutical Society of G.B. Boots Cash Chemists (1952) 2 All. E R 456 

11 (1893)A.C. 552 , } > 

,a (1913)11 A.L.J. 489 J//* 
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unced a reward Tor information relating to the boy, but before the plaintiff knew 
of the announcement, he had found the boy. In a suit to recover the promised 
reward, the court observed that there can be no acceptance unless there is a know¬ 
ledge of the offer, but preterred to rest its decision on the ground that it was the 
plaintiff’s duty as the servant of the defendant to search for the boy. 

Communication and Acceptance of Special Conditions 

The general rule of law is that where an offer contains on the 

face of it the terms of a complete contract, the acceptor will not be 

bound by any other terms intended by the offeror to be included 
in it. 

Cases frequently arise where, incases of contract, special condi¬ 
tions are printed at the back of the document, which conditions one 
party attempts to make binding ou the other, e.g. f a ticket or a pass 
having a number of conditions on the back of it. How far these 
conditions are binding will depend on whether or not the person 
taking such a ticket had notice of the conditions or could have had 
notice by exercising ordinary intelligence. This rule would apply to 
a consignment note or a cloak room receipt on the back of which 
conditions are printed. However, if the party can prove fraud or 
satisfy the Court that the conditions, as printed on the face of the 
ticket, were not clear or were misleading, he will succeed. 

To summarise, in such cases, 

(1) where the party receiving a written or printed document 
knew the conditions contained in the document, he will be bound 

by it; 

(2) if he did not know of the writings contained in the docu¬ 
ment but the opposite party had given sufficient notice to him that 
the document contained such conditions, the receiver will be bound 
by it; and 

(3) if the document with conditions was handed after the con¬ 
tract was completed, it would not be binding at all. 

The notice as to these special conditions must be given on the 
face of the ticket by printing in such a manner as to give reasonable 
notice on the face of it as to the conditions at the back of the 
document. 

Illustration 

In one ease where the ticket bore the words printed in red letters on the face 
of it to the effect that the same was issued subject to the conditions at the back, it 
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was held that it wa*= no excuse that the conditions were in the French language 
because the plaintiff had sufficient notice as to the conditions and it was his duty 
to make himself acquainted with them. 11 


The acceptance of a document without protest amounts to a 
tacit acceptance of the conditions assuming them to relate to the 
matter of the contract, and to be of more or less usual kind . 1 But 
any conditions contained merely on a voucher or receipt for the pay¬ 
ment of money will not be binding on the person receiving the 

voucher or receipt . 15 

o 


Cross Offers 


A offers to sell a particular commodity to B. Ignorant of this 
offer by A, B sends an offer to buy the identical commodity from A 
on the same day. Both these letters cross each other in the post. It 
was held that the two letters were only cross offers and neither of 
the two can be called an acceptance of the other and therefore there 
was no contract . 10 


Continuous or Standing Offer 

If an offer is given to supply a certain class of goods within the 
year at a certain price upto a certain quantity, or even upto any 
quantity ordered, it is not an agreement but only a standing or 
continuous offer. The agreement is brought into existence every 
time the other side orders quantities at that price and thus accepts 
the offer. 


Illustration 



When A agrees to supply coal to B at a certain price upto a certain quantity 
which may be required during the year it is not a contract but a standing offer 
unless B binds himself to take a pertain quantity* A can withdraw his offer other¬ 
wise for the quantity that may not have been ordered at the time. If, however, B 
undertakes not to send orders for coal to any other per sop than A during the year, 
{h ere is a binding contract, Another example of a standing offer is a ‘'promise” by 
a banker to discount a person’s bills of exchange upto certain limit. 


Promise To Wait 


With regard to an offer or proposal it sometimes happens that 
the proposer prescribes a particular date on or before which his 

18 Mackillican v. Compagine dz Messageries Maritimes de France (1889) 
6 Cal. 221 

14 Gibandv. G.E.R. Co. (1920) 3 K. B. 689 

15 Chapleton v. Barry (1940) K.B. 532 

16 Tim v. Hoffman & Co., (1873) 29 L. T. Exi. 271 
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offer may be accepted. Such a promise to wait is, however, not 
binding on the proposer unless he gets some beoefit, i.e , considera¬ 
tion tor keeping the offer open, and may be withdrawn before the 
expiration of the time promised. . -■> * 1 

ILLUSTRATION * ^ ^ />> 

A has a horse to sell and offers it for sale to B for Rs 800, promising at the 
same time that he would wait for two days. Before the expiry of these two days^ 
A meets C to whom he offers the same horse and C accepts the offer, takes the 
horse, and pays the money. A immediately communicates to B his revocation and 
if that revocation reaches B before B accepts the original offer, A* s act is quite in 
order, but if B has posted his letter of acceptance before receiving A’s rev ocation, 
B s acceptance is binding on A , and A will have sold his horse twice over, and he 
will have to pay damages to one of the parties for n ot ke eping the contr act. _ 

Revocation of Proposal 

A proposal may be revoked at any time before the communi¬ 
cation of its acceptance is complete as against the proposer but not 
afterwards (S. 5). 

Illustration 

If A proposes by letter sent by post, to sell his house to B an i B posts his letter 
of acceptance, A may revoke his offer provided it leaches B before B posts his 
letter of acceptance but not afterwards. 

The revocation of an offer or proposal may be made in one or 
more of the following ways according to S ection 6 of the Contract 
Act: 

(1) By communication of notice of revocation by the proposer to 
the other party. 

(2) By the lapse of the time prescribed in the proposal for its 
acceptance or, where no such time is prescribed, by lapse of a 
reasonable time, without communication of the acceptance For 
example, where an allotment of shares was made on 23rd 
November of an application made on 28th June it was held that 
the offer had lapsed as it was not accepted within a reasonable 

time. 

(3) By the failure of the acceptor to fulfil a condition precedent to 
acceptance. 

(4) By death or insanity of the proposer, if the fact of his death or 
insanity comes to the knowledge of the acceptor before accep¬ 
tance. In English law the death of either party before accep- , 
Unce causes the offer to lapse and supervening (subsequent) 
insanity of the proposer does not revoke the proposal as there a 
lunatic’s agreement is voidable and not void. 
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The revocation oj a proposal is complete only when the person 
to whom it is made comes to know of it before accepting it, but as 
against the person who makes it, when it is put into a course of 
transmission to the person to whom it is made so as to put it out of 
the power of the person who makes it (Ss. 4 & 5). This is because the 
person who has made an offer must be considered as continuously 
making it until he has brought to the knowledge of the person to 
whom it was made that he has withdrawn it. For example, A revokes 
his proposal by telegram. The revocation is complete against A 
when the telegram is despatched. It is complete as against B when B 
receives it, provided of course B receives it before or at the moment 
he posts his letter of acceptance but not afterwards. 

To put it briefly, an offer may be revoked at any time before 
acceptance. 

ACCEPTANCE 


Definition of Acceptance 

v^When the person to whom the proposal is made signifies his 
assent thereto, the proposal is said to be accepted. A proposal when 
accepted becomes a contract [S. 2(b)]. Thus the offeree’s assent is 
the manifestation of acceptance.} 

Who May Accept 

( Acceptance must be by the offeree i.e., only the person to whom 
the offer is made may accept it. The principle is plain, for no man 
can give himself a contractual right by interposing in an offer which 
was not intended for him. j 


Illustration 




In Boulton v. Jones" A sent an order to B with whom he had an account and 

a right of set off. C who had just then taken over B's business got the letter 

addressed to the old firm, accepted the offer and sent the goods, without informing 

A that the firm had changed hands. B sued for the price of the goods but A refused 

v to pay die ground that he had sent the order to B with the intention of setting 

off the debt due by B against the price of the goods. Held that there was no 
contract^ 

|^/l?ssentials of a Valid Acceptance 

(1)/^Acceptance Must be Connaunicated : Just as off;rs have to be 
communicated, acceptances also should be communicated because a 
mere mental acceptance is no acceptance i 

17 (1857) 157 ER 232; 115 R.R. 695 ’ * 
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The communication of an acceptance is complete, by 

(a) as against the proposer, when it is put in a course of trans¬ 
mission to him, so as to be out of the power of the acceptor; 

(b) as against the acceptor as soon as it comes to the knowledge 
of the proposer (S. 4). ) 

( When the agreement is made between parties in each other's 
presence the acceptance is communicated immediately it is made and 
both parties are bound at the same time but agreements are now 
often made by correspondence through the post, by telegram, cable, 
telex and telephone.) 

Illustration 

A makes an offer or proposal to B by a letter sent by post to sell a house to 
B at a certain price. The communication of the proposal is complete as soon as 
the letter reaches B. If B wishej to accept this proposal and replies by letter accep¬ 
ting it, this acceptance becomes complete and binding on B, the acceptor, as soon 
as the letter reaches A, the proposer. It becomes binding on A, the proposer, 
when it is put in a course of transmission to A, so as to be out of the power of B. 
Thus it will be seen that during the time the acceptance is on its way, the receiver, 
i.e. the proposer, is bound but not the sender i.e. the acceptor. 

In the case of an agreement made by telephone 18 it has been held ih\t ihe 
parties are treated in all respects as if they were in each other’s presence. An 
agreement made by teleprinter, 19 however, is not concluded until notice of accep¬ 
tance is received by the offeror. 

Thus the rule of law is that an agreement is made when the accep¬ 
tance is communicated. Communication of acceptance really means 
that the offeree has done the requisite thing as indicated by the offeror. 

Illustration 

If the offeror expected to be informed of the acceptance, there will be no 
acceptance until he is informed, and ‘'where the circumstances are such that, 
according to the ordinary usages of mankind, the post might be used as a means of 
communicating the acceptance of an offer, the acceptance is complete as soon as it 
is posted” 20 and this is so even if the acceptance, though correctly addressed, never 
reaches the offeror. If the acceptance is misdirected through the fault of the 
acceptor, it will not be considered to have been regularly put in course of trans¬ 
mission and consequently would not be binding on the proposer, e.g. where in¬ 
stead of writing, “Bombay” in the address the acceptor, or his clerk, writes 
“Madras”. But if the proposer himself gave a wrong and that address was used by 
the acceptor the acceptance would be regular. It should, however, be noted that 
delivery of the letter of acceptance into the hands of a postman is not the same 
thing as posting a letter because it is not the business of a postman to receive 

18 Bhagwandas v. Messrs Girdharlal Parshottamdas & Co., A.I.R. 1966 S.C. 543 

19 Entores Ltd . v. Miles Far Eastern Corporation, (.1955) 2 A.E.R. 493 
*° Bent horn v. Fraser (1892), 2. Ch. 27, 33 
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letters for the post beyond his ordinary duty of collection. When an agreement is 
made by letters sent by post, the agreement is made at the time and place the letter 
is posted. 21 

In Brogden v. Metropolitan Railway Co.* 2 a draft agreement to supply cjal 
was approved by the manager and put in a drawer. Through oversight it remained 
in the drawer and was never sent to ihe solicitors for the completion of a formal 
contract. It was held that since the communication of the acceptance was not 
made, there was no concluded contract. As we have already seen a mere mental 
acceptance is no acceptance in the eve of the law. 


Communi atiun may be Waived by the Offeror 


Although it is essential for an acceptance to be communicated 
to the offeror since this rule is for the benefit of the offeror he may 
waive such communication to himself. Such waiver may be inferred 
from the offeror prescribing or authorising or suggesting a mode of 
acceptance which does not involve actual communication to himself. 
For instance, if the offeror states, “If you mean to accept my offer 
inform B or hang out a flag, or fire a gun”,—in ail these cases if the 
offeree acts accordingly, the acceptance in the manner authorised 
turns it into a contract, irrespective of the offeror’s actual know¬ 
ledge of such acceptance. We have already seen how in Carlitl v. 
Carbolic Smoke Ball Co’s case 23 the company was deemed to have 
waived its right to communication of acceptance by indicating what 
the offeree should do and hence performance of the prescribed 
conditions was held to amount to a valid acceptance. 

It must, however, be remembered that, silence cannot be prescrib¬ 
ed as the mode oj acceptanceA* 

Illustration 


r 


^ ^ 1 dC l ° 0t h6ar fr ° m y ° U by ,he ead of the week . 1 shall 

take it that you have accepted my offer” no acceptance can be assumed by the 

silence of the offeree because otherwise the offeree would unnecessarily be compel- 

led to reply even when he does not wish to enter into a contract. P 

(2) Acceptance jnust_be_Ab solute and Unqualifi ed: An acceptance in 
order to be binding must be absolute and unqualified and according 

to the exact terms of the offer. There are four circumstances under 
which a purported acceptance will not be binding. 

(a) Acceptance with variation of terms 

(b) Acceptance with addition of terms 


« (uTlUAC M** 1 V ’ KathQ Venkatas ' vam y fl*>3) 27 Mad., 355 
23 (1893) 1 Q.b. 256 

“ tollhouse v. Bindley 11 C.B., N.S. 869 
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(c) Acceptance subject to a formal document 

(d) Grumbling assent. 

( a ) Acceptance with variation of terms: A variation from the terms 
of the offer, however slight, will not give rise to a contract and may 
amount to a mere counter offer which the original offeror may or 
may not accept .J 

Illustrations 

If a offers to purchase certain goods from B t delivery to be given on April 7 
and B writes back saying that he will deliver the goods on April 14 there is no 
concluded contract because B's letter, having varied the terms of the oiler, is to be 
regarded as a mere counter offer and not an acceptance of the original offer. 25 
Similarly, if A says to B, “I offer to sell my car for Rs 5,000'’, and B replies, 
“I will purchase it for Rs 4,500” there is no acceptance but only a counter 

offer. 26 

However, a mere variation in the language which does not involve any diffe¬ 
rence in substance will not matter. 27 

In one case an offer or proposal was sent for “good” barley by A, and B accep¬ 
ted the offer in the identical terms, but used the word “fine barley instead of 
‘‘good” barley, in his letter of acceptance: it was proved that the expressions 
“good” and “fine” barley respectively stood for two different qualities: it was 
held that the acceptance was not an acceptance of that which was olleted. On the 
same principle if the offer states that the goods should be delivered at a particular 
place delivery at sore other place is no performance of the agreement In one 
case A offered to sell land for £280. B replied accepting the offer and enclosing a 
cheque for £8) promising to pay the balance by monthly instalments of £50. It 
was held that there was no contract because the olfer of A was not accepted in an 

unqualified manner.- C| 

1 / (b) Acceptance with addition of terms: Where the offer is purport¬ 

ed to tie accepted but fresh terms are added, it is no acceptance and 
therefore no contract until the additional terms are agreed to by the 
offeror.For example acceptance with the addition ol a date for 

payment was held to be no acceptance. 30 ; 

rw (c) Acceptance subject to a formal do. ament: Sometimes the 
acceptance is accompanied by a statement that the acceptor desires 
the offer to be put some formal shape. This will not of itse'l render 
the agreement already made unenforceable the question is one of 
intention— if the intention is that the agreement shall ultimately be 

a 5 ~Jorden\7Norton (1838) 150 E. R. 1382; 51 R. R. 508 
Union of India v. Babulal A. I. R. (1968) Bom. 294 
*i Hayworth v. Knight (1864) 144 E. R. 120; 142 R. R. 855 
” Neale v. Merrett (1930) VV. N. 189 

•* Sree Meenakshi Mills Ltd , Madura v. Anantarama Iyer (1930) Madura 654 
*° Neale v. Merrett (1930) W. N, 189 
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reduced to writing and that it shall not be binding until that has 
been dcue e.g. ‘-this agreement is made subject to the preparation 
and execution of a formal contract,”.there is no contract until the 
agreement has teen put into writing. If, however, the intention is 
merely to preserve a memorandum of an agreement already verbally 
made, there is a contract as soon as all the terms which are to be 
put into writing are agreed upon. 

It may be noted here that when, after an offer and acceptance, 
either by word of mouth or by writing, an additional formal agree¬ 
ment in writing is entered into by businessmen in a separate docu¬ 
ment signed by the parties, the formal agreement becomes the agree¬ 
ment of the paities, but if no such formal agreement is entered into, 
the offer and acceptance and all other negotiations leading to the 
acceptance remain the evidence of agreement between the parties. 
But where there is a formal agreement made and signed, all corres¬ 
pondence that may have taken place before the signing of the formal 
agreement will cease to be operative and cannot be brought into 
evidence in case c f dispute, but the parties will have to fight their 
case on the construction of the language of the formal agreement. 
In other words the formal agreement in such i case becomes the 
final agreement of the parties in the eyes of law. 

(d) Grumbling astern: According to Police!./ 1 where the acceptor 
grumbles at the terms of the offer but nevertheless accepts, such 
grumbling assent w ill be a good acceptance provided the dissatisfac¬ 
tion stops shoit of dissent. 

(3) Acceptance must be in an Usual and Reasonable Manner: Section 
7 (2) further lays c own that the acceptance should be expressed in 
some “usual and reasonable manner” and it further states that if 
the proposer “prescribes the manner in which it is to be acceptec” 
then the acceptance must'be made in that manner. 

"Illustration 

If a proposal is received through the post in the usual course it will be taken 
for granted that the accei tance in the “usual and reasonable manner’ 4 may be made 
by a letter in reply, through the post, within a reasonable time. If, on the other 
hand, the proposer in this letter has asked for an acceptance by wire, the “prescri¬ 
bed manner in which it should be accepted”, is by wire but if the proposer docs not 
insist within a reasonable time that the proposal should be accepted in the prescri¬ 
bed manner, the proposer is bound by the acceptance made in any usual or reason¬ 
able manner. 

In short, the acceptance should be either, 

_(0 1^ the prescribed manner , or 

31 Pollock on Contract , page 10. 

— 4 — 
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(2) If the ofteror has not prescribed either expressly or 

impliedly, any mode of acceptance, then in the usual and 
reasonable manner. 

(4) Acceptance Must be within a Reasonable Time: If the proposer 

has prescribed a time within which the offer should be accepted it 

must be accepted within the prescribed time otherwise there will be 

no contract. If no time for acceptance is stipulated , the offer must 

be accepted within a reasonable time *. otherwise the proposal lapses, 

/.e., ceases to be of any further effect and cannot be accepted there¬ 
after. 

What is a reasonable time is a question of fact and would 
depend upon the circumstances of each case. 

In short, the acceptance must be either, 

(1) Within the prescribed time, if any, or 

(2) Within a reasonable time. 

(5) Acceptance Must be After An Offer: There can be no acceptance 
without an offer. For example, an allotment of shares will not be 
valid if it is made before the allottee has applied for them. 

(6) Acceptance Must be Before the Offer Lapses or is Terminated: 
Acceptance can only be of an existing offer. Therefore if an offer 
has already lapsed or been revoked or rejected a subsequent accep¬ 
tance will be of no effect. 

We have already seen how an offer lapses or is revoked. We 
shall now see how an acceptance may be revoked. 

Revocation of Acceptance 

The revocation of an acceptance may be at any time before the 
communication of the acceptance is complete as against the accep¬ 
tor but not afterwards (S.5). 

Illustration 


A proposes by a letter sent by post, to sell his house to B , B accepts the pro¬ 
posal by letter sent by post. B may revoke his acceptance at any time before or at 
the moment when the letter communicating it reaches A, but not afterwards. In 
other words, B may revoke his acceptance by a telegram and such a revocation is 
binding on him, B, when the telegram is despatched and against A when the 
telegram reaches him before the letter of acceptance. 


In English Law , however, an acceptance is irrevocable and there¬ 
fore there can be no revocation of an acceptance even though the 
telegram of revocation reaches the proposer before the acceptance 
arrives. 
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Off er +Acce ptance = Agreement 

OFFER OR PROPOSAL 


Definition of Offer or Proposal: The Indian Contract Act 
defines a proposal in the following words: 

“When one person signifies to another his willingness to do or 

to abstain from doing anything, with a view to obtaining the assent 

of that other to such act or abstinence he is said to make a proposal” 
[S. 2(a)l. 


r—' 


^Classification of Offer or Proposal 


OFFER 


I 

Express 


I 


Implied 


made in words 
spoken or 
written 


inferred from 
circumstances 
or conduct 


Specific 


to a particular 
person * 


Essentials of A Valid Offer 


General 

I 

to an indeterminate 
number of persons 
or to the public 
at large 


1* It must be made with a view to obtain an acceptance. 

2. It must be intended to eoter into legal relations with the offeree. 

3. It must be certain and not vague or ambiguous or capable of 
being made certain. 

4. It must be communicated to the offeree. 

Special Conditions 

1. If the other party knows of the special terms he will be bound. 

2. If he does not know, they must be brought to bis notice. 

3 ' docum <: nt 1S handed over after the contract is complete the 
person receiving it will not be bound by any special conditions 

111 1 L • 



Any conditions merely stated in 
be binding on the receiver. 


a voucher or receipt will not 


Cross Offers 

othe^n^t^ 0 identica J ofr ^ rs an* made by two persons to each 
regarded as 7„ Cr ° SS ^ oth r er u ln the P° st - " ei 'her of them can ha 

ThVic o»l“ ,oS ° f ,h ' °‘ hcr s0 ,ha > 
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Continuous or Standing Offer 


An offer to supply a certain type of goods during a particular 
period at a certain rate is not an agreement but a standing offer. 
The agreement is brought about every time a specific order is placed, 
the order being the acceptance. 



ise to Wait 


Where the proposer promises to wait for the acceptance up to a 
particular date, he is not bound to wait unless he has received some 
consideration for that promise. He may withdraw the offer before the 
date mentioned but he will be bound by an acceptance made before 
the prescribed date if he does not communicate his revocation in time. 

Revocation of Proposal 

1. By communication of notice of revocation of the offer to the 
offeree. 

2. By lapse of the prescribed time. 

3. By lapse of a reasonable time when no time has been prescribed. 

4. By not being accepted according to the prescribed or usual mode. 

5. By non-fulfilment of a condition precedent to acceptance. 

6. By death or insanity of the offeror provided the offeree comes 
to know of it before acceptance. 


ACCEPTANCE 


Definition of Acceptance: The Indian Contract Act defines an accep¬ 
tance in the following words: 

“When the person to whom the proposal is made signifies his 
acceptance thereto, the proposal is said to be accepted” [S. 2(b)] 

Thus it is when the offeree communicates his assent to the 
offeror that the offer is said to be accepted. 

Who May Accept: Only the person to whom the offer is made may 
accept it. 

Essentials of a Valid Acceptance: 


1. Acceptance must be communicated 


A mere mental acceptance is no acceptance therefore in order to 
enter into a” binding agreement the offeree must communicate his 
acceptance. 


According to the Indian Contract Act 
acceptance is complete, 


“the communication of 
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(a) as against the proposer , when it is put in a course of trans¬ 
mission to him, so as to be out of the power of the acceptor; 

(b) as against the acceptor , as soon as it comes to the knowledge 
of the proposer (S. 4)”. 

In other words, 

(a) The proposer is bound by the acceptance as soon as the 
acceptance is sent by the offeree but 

(b) The acceptor is only bound by his acceptance when it 
reaches the proposer. 

Communication of Acceptance May be Waived by the Offeror 


The rule which requires an acceptance to be communicated is for 
the benefit of the offeror; therefore he may waive (give up) this right. 


The offeror will be deemed to have impliedly waived his right to 
communication of the acceptance if he indicates any other particular 
mode of acceptance. 


2. Acceptance must be absolute and unqualified and in accordance 
with the exact terms of the offer. 



pies of qualified acceptance: 

(a) Acceptance with a variation. 

(b) Acceptance with addition of terms. 

(c) Acceptance subject to a formal document. 


3. Acceptance must be after an offer and not before the offer is made, 

4. Acceptance must be before the offer lapses or is terminated. 


Revocation of Acceptance: 

An Acceptance may be revoked at any time before the communi¬ 
cation of the acceptance is complete as against the acceptor but not 

afterwards (S 5). 


TYPICAL QUESTIONS 


1. Write notes on: 

Offer, Invitation for an Offer and Standing Offer. 

2. “Offer creates no legal rights until acceptance but may lapse or be 
revocked.” 

Discuss briefly the law as to lapse and revocation of offers. 

3. (a) A , a smoker, saw a pipe in the shop window of B, a tobacconist, 

marked “cash price Rs 30”. A enters the shop, puts Rs 30 on the 
counter and demands the pipe. B refused delivery and handed back 
Rs 30 to A. — Discuss. 
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(b) C advertised in a newspaper that he would pay Rs 100 for the supply 

of certain information. D supplied the information. Can he claim 
the Rs 100. 

(i) if he has read the advertisement? 

(ii) if he had no knowledge of the advertisement? 

4. B ofTered a house for sale. A' offered to buy it for Rs 5,000. B replied: 

* ^ s > ou know I paid Rs 5,250 for it, I think your offer is a bit of cheek but I will 
accept Rs 6,000 for a quick sale”. .V wrote: “I will buy your house for Rs 6,000. 
Please let my solicitors see the title deeds” B replied: “My last letter was not 
intended to be an olfer but an invitation to you to make an offer. I do not accept 
your offer”. What arc the rights of X ? 

5. When is communication and acceptance of a proposal complete? Can 
acceptance be made without express communication? 

J° ncs * s thinking of buying Smith’s car. Smith says to Jones on Monday 
“I shall definitely keep my offer open to sell you the car for £ 150 until Thursday 
evening . On Thursday morning, Jones receives a letter from Smith saying that: 
Smith has changed his mind and now wants £ 175. Jones rings up Smith and says 

that he will buy the car for £ 150. Is there a contract between Smith and Jones? 
Give reasons. 

7. Your firm telegraphs to Jones: “Will you sell us your Coventry factory? 
Telegraph lowest cash price”. Jones replies: “Lowest price for Coventry factory 
£ 5,500 . Your firm telegraphs: “We agree to buy your Coventry factory for 
£ 5,500 quoted by you”. Is there a complete contract? 

8. D writes to F. a letter oflering to sell E certain goods for £ 40 and asking 
L to reply by post. On receipt of the letter, E writes a reply accepting D's offer 
and posts it. The letter never reaches D , who after waiting three days sells the 
goods to F. Has E any remedy against D? 

9. How far is actual “Mental knowledge” necessary in (a) Offer, (b) Accep¬ 
tance of an offer, (c) Revocation of an offer? 

10. When can an acceptance be revoked? A proposes, by letter, to sell a 
house to B at a certain price. B accepts A 9 s proposal by a letter, sent by post. 

B afterwards revokes his acceptance by telegram which is received by A after 
receipt of the letter of acceptance. Is there any contract? Will it make any diffe¬ 
rence to your answer if A had received the revocation before the acceptance 
reached him? 

11. (a) How is an offer made, revoked and accepted? What rules apply when 
an offer is made through the Post Office and over the telephone? 

(b) A promises to purchase from B all of B's glass jars at Rs 2 per jar, and 
B promises to sell all that A wants at that price. Before A places any order for 
the year, B withdraws his promise and A sues him for breach of contract. 
Advise B. 

12 . A mere mental acceptance not evidenced by words or conduct is in the 

eyes of law no acceptance. Comment. 



Chapter 5 


CONTRACTS 
Free Consent 


The ess ence of every agreement is that there ought to be free 
consent on both sides. Here both the parties must agree upon the 
same thing, in the same sense. 1 For example, if two persons eater 
into an agreement concerning a particular person or ship and it turns 
out that, misguided by a similarity of name, each had a different 
person or ship in mind, no contract would exist between them.' 1 

Sect i on JA^ of the Indian Contract Act lays down rules which 
state that there cannot be free consent where there has been— 

(1) coercion according to Section 15, 

(2) undue influence according to Section 16, 

(3) misrepresentation according to Section 18, 

(4) fraud accoxdiilgjp Section 17, or 

(5) mistake of certain types, as laid down in Sections 20, 21 
and 22. 

We shall now deal with each of these in detail. 

1 S. 13 

3 Raffles Wichelhaus (1864), 2H, & C 906 
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1. COERCION 


Definition 

Coercion is defined by Section 15 of the Act as the committing, 
or threatening to^commit, any of the acts forbidden by the Indian 
Pena! Code, or the unlawful detaining, or threatening to detain, any 
property to the prejudice of any person whatever, with the intention 
of causing any person to enter into an agreement. 

From an analysis of the definition any of the following acts 
would amount to coercion. 

1. The committing of any act forbidden by the Indian Penal 
Code. 

Illustration 

A t by an act amounting to criminal intimidation, causes B to enter into an 
agreement with him. 

2. A threat to commit any act forbidden by the Indian Penal 
Code. 

Illustration 

/I threatens to smb B if B docs not sign an agreement fo employ A as the 
m tnager of B*s estate Here it should be noted that the threat cou'd be to the 
p Tson or property and need not be to a party to the agreement. 

3. The unlawful detailing of any properly. 

Illustration 

An agent refused to hand over books of account to his principal unless the 
principal agreed to a settlement of accounts. It was held that the threat amounted 
to coercion. 3 

4. An unlawful threat to detain any property. 

Illustration 

A young widow of 13 was forced to adopt a boy by her husband’s relatives 
under threat of preventing the removal for cremation of her husband’s body. It 
was held that the adoption could be set aside since obstructing the removal of a 
dead body amounted to an offence under Section 297 of the Indian Penal Code. 

It is immaterial whether the Indian Penal Code is or is not in 
force in the place where the coercion is employed. 


* Muthiar v. Muthu Karuppa (1927) 50 Mad. 786 
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Illustration 

A, on board an English ship on the high seas, causes B to enter into an agree¬ 
ment by an act amounting to criminal intimidation under the Indian Penal Code. 
A afterwards sues B for breach of contract at Calcuita. A has employed coercion, 
although his act is not an offence by the law of England, and although Section 506 
of i he Indian Penul Code was notin force at the time when or place where the 
act was done. 

This definition is wider than the English term "‘Duress” which 
is defined by English judges as either actual or threatened violence 
or illegal imprisonment inflicted or threatened by a party to the 
contract against the other party or any of his own relatives in whom 
he may be most interested such as wife, parent or child. It should 
be noted that in the case of duress the act must be against the person 
and not against property. 

2. UNDUE INFLUENCE 

“The equitable doctrine of undue influence has grown out of 
and been developed by the necessity of grappling with insiduous 
forms of spiritual tyranny and with the infinite varieties of fraud.” 4 
Its pui pose is the protection of weak persons against those who are 
in a position to dominate their will. 

Undue Influence” is defined by Section 16 of the Act as an 
influence exercised by one party on the other where the relations 
subsisting between the parties are such that, one of the parties is in 
a position to dominate the will of the other and uses that position 
to obtain an unfair advantage over the other. 

This is the general rule and the section states further that a 

person is deemed to be in a position to dominate the will of another 
where 

(. ) he holds a position of real or apparent authority over the 
other, or 

(b) where lie stands in a fiduciary position to the other, or 

(cj wheie the contract is entered into with a person whose 
mental capacity is temporarily affected by reason of age, 
illness or mental or bodily distress. 

Our Act in the case of undue influence goes so far as to say that, 
wheie to the court the contract seems uaconscio .able and the court 
finds that one o f the parties is in a position to dominate the will of 
Lord Lindley in Allcard Skinner (1887) 36 Ch. D. L. 145 
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the other, the law throws the whole burden of proving that such a 
contract was not induced by undue influence on the person in the 
dominating position above referred to. 

Both in case of coercion and undue influence the contract is 
voidable at the option of the party whose consent was so secured 
(Ss. 19 and 19A), but if the undue influence is withdrawn, the con¬ 
tract must be avoided within a reasonable time. It should be noted 
that the plea oi undue influence can only be raised between the 
parties to an agreement and not by a third party. 5 

Undue influence is thus, virtually speaking, moral pressure and 
will he presumed where there is some relationship between the parties 
concerned either parental or confidential . Let us take a few instances 
on the point of undue influence. 

Illustration 

A the father, who h s advanced money to his son Z? during minority, when 
the son comes o' age, by making an unfair use of his parental authority and 
influence, takes a bond fiom iheson for a much larger amount. In this case A 
has used undue influence; on the same principle, if a physician who has been 
treating a patient who has become en r eebled by illness, disease, or age, takes a 
bond, or enters into an advantageous contract either with regard to his own remu¬ 
neration, or srme othe in particular, he will have used undue influence. Similar 
relationships of confidence and authority would be taken to exist between guardian 
and ward, solicitor and client, spiritual adviser «nd disciple, trustee and cestui que 
trust, malik and cultivator but no presumption arises between husband and wife, 
mother and daughter, creditor and debtor, landlord and tenant. 

In short, it should be noted that if a person wishes to plead 
undue influence in defence of an action brought against him on a 
contract, it is necessary for him to show, first, that previous to 
entering upon the contract the other party held a position, or rela¬ 
tionship of a nature that would enable him to dominate the will of 
the other, and secondly, unless the transaction appears unconscion¬ 
able on the face of it to the courr he must lead evidence to that 
effect and satisfy the court on that head. As soon as he does that, 
the burden shifts on the other party who is in a position to dominate 
the will, to prove that he did not use that undue influence to induce 
the other party to enter into the contract. It has been held that the 
court trying a case of undue influence must consider two things to 
start with: (1) Are the relations between the parties such that one is 
in a position to dominate the will of the other? (2) Has the one 
used that position to obtain an undue advantage over the other? 
Upon determination of the above two points the question of onus 


h Kotumal v. Nur Mohammed , 1931 Sind. 78 
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probandi would arise. If the transaction appears to be unconscionable, 
the burden is on the party in a position of domination. 6 

In the case of duress and coercion, consent is destroyed, whereas 
in the case of undue influence, consent is induced by improper means. 

Unconscionable Transactions 

These are transactions which, though not brought about by 
fraud, are forced upon one party by the other by the unconscionable 
exercise of the power that the party has on the other. 

Illustration 

Where a creditor who has a debtor under his grip, though the latter being 
heavily indebted to him, forces him to give an agreement of an extor«ionate nature 
on the fresh loan being advanced. 

If, however, A applies to a banker for a loan at a time when there is stringency 
in the money market and the banker declines to make the loan except at an 
unusually high rate of interest the transaction is in the ordinary course of business* 
and the contract is not induced by undue influence. 

Purdah-nishin Women 

The rule of law as to this class of women is that in the case of 
contracts entered into by them with their husbands, or other persons 
having some control or influence over them, the burden is on the 
other side to prove that the documents, to which they assented, were 
properly read out and explained to them, and that they were clearly 

understood. For this purpose, however, a lady claiming to be pur¬ 
dah ni.'hin must prove complete seclusion , irrespective of her being a 
Hindu or a Mohammedan. If a lady, even though she goes about 
with her face concealed or sits behind the purdah , transacts her own 
business, arranges for rents from her own tenants and communicates 
on business affairs with other male outsiders who are not members 

of her family, she will not come within the legal definition of purdah- 
nishin.* 


3. MISREPRESENTATION 

Misrepresentation is, to stale it briefly, any untrue statement made 
by a party to the contract to another, which is a material statement 
of fact and not of law and which induced the other party to act upon the 
statement and e nter into the contract. In India a positive assurance 

6 A. L r . 1967 S. C. 878, followed [D. B. Lai, J] Smt. Kartari v. Shri Kewal 
Knshan, 1971 S. L. J. 427 

' Hussaina Bai v. Zohra Bai, A I. R. I960 Madhya Pradesh, 60 
Mussajee v. Hafiz Boo, 1906, 33 Cal, 773 
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as (o law would also fall under that heading. Misrepresentation may 
be either (1) innocent or (2) fraudulent. It is innocent when the 
party who made that statement honestly believed at that time that it 
was true, but it turns out afterwards to be false. 

The remedy for innocent misrepresentation, where no intention 
to deceive exists, is rescission of the contract and restitution. It must, 
however, be noted that the party misrepresented must apply for his 
remedy in good lime. Such an innocent misrepresentation does not 
give any right to damages. In this case the fact that the party mis¬ 
represented had the means of discovering the truth would be a good 
defence. 

Fraudulent misrepresentation is a false statement of fact made 
wiljully , or knowingly, or without belief in its truth , or recklessly, not 
caring whether it be true or false, with the intention of inducing him 
to so act upon it to his detriment. 


A mere expression of opinion or '‘puffing”, i.e. the ordinary ex¬ 
aggeration of business routine, will not be fraud. 

Illustration 


If a seller says, “I think this bicycle is worth Rs 200”, that will not 
amount to fraud, even though the statement was knowingly false, but if he says, 
“I myself paid Rs 200 for it” and that statement is false, it will amount to fraud. 

A mere omission, even though such as would give due reason for 
the setting aside of the contract, is not fraud. 9 

The injured party in the case of fraud would have the right both 
of avoiding the contract, i.e. rescission and of suing for damages. 


The Indian Contract Act defines misrepresentation in the following 
terms: 


“ Misrepresentation ” 


ii 


eans and includes: 


(1) the positive assertion, in a manner not warranted by the in¬ 
formation of the person making it, of that which is not true, 
though he believes it to be true; 

(2) any breach of duty which, without an intent to deceive, gains an 
advantage to the person committing it, or any one claiming under 
him, by misleading another to his prejudice or to the prejudice 
of one claiming under him; 


(3) causing, however innocently, a party to an agreement to make a 
mistake as to the substance of the thing which is the subject of 
the agreement (S. 18). 


9 Arkwright v. Newbold (1881), 17 Ch. D. 320 


Contracs: Free Consent 


i 



4. FRAUD 

Fraud is defined by the Indian Contract Act as follows: 

“Fraud” means and includes any of the following acts committed 
by a party to a contract, or with his connivance, or by his agent, with 
intent to deceive another party thereto or his agent, or to induce 
him to enter into the contract: 

(1) the suggestion, as to a fact, of that which is not true by one 
who does not believe it to be true; ( suggestio falsi). 

(2) the active concealment of a fact by one having knowledge or 
belief of the fact; ( suppressio veri). 

(3) a promise made without any intention of performing it; 

(4) any other act fitted to deceive; 

(5) any such act or omission as the law specially declares to be 
fraudulent (S. 17). 

As regards silence , it should be noted that mere non-disclosure 
of facts likely to affect the willingness of the other party to enter 
into the contract is not fraud. But if the circumstances are such that 
there is a duty to speak or if the silence is in itself equal to speech , 
it will be regarded as fraud. 

Illustration 

B discovers a vein of ore on A' s estate. He adopts means to conceal, and does 

conceal, the existence of the ore from A. Through A*s ignorance, B is enabled to 

buy the estate at an undervalue. The contract is voidable at the option of A FS IQ 
ill.(d)]. p * L5,iy 

Thus normally, there is no obligation to enlighten the promisor 
However, in certain contracts a duty is cast on the parties to make 
a full disclosure of material facts and silence or absence of misrepre¬ 
sentation is not enough. Such contracts are often referred to as 

•‘contracts uoernmae jidei". Insurance contracts are examples of 
such contracts. 

Both misrepresentation and fraud make a contract voidable at the 

option of the party wronged by the misrepresentation. In the case 

of fraud, however, the party defrauded gets the additional remedy 

of suing for damages brought about by such fraud. In the case of 

innocent misrepresentation the only remedies are rescission and 
restitution. 

It will thus be seen that in order to succeed the party suing on 
the ground of misrepresentation should prove: 
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(1) That the mis-statement was that of fact and not of law. Though 
misrepresentation which renders a contract voidable should be 
as a general rule, of fact, a deliberate misrepresentation of law] 

especially by a person better qualified to know the law, can 
equally be a ground for setting aside the contract. 

(2) That the party who is suing relied upon the said mis-statement 

and was induced to enter into the contract believing it to be 
true. 

(3) That the said statement was material to the contract. 

(4) That the said mis-statement was made either by the party sought 
to be charged or by his duly authorized agent. 

The mis-statement may have been innocently made, / e., the 

party making it may have honestly believed it to be true in which 

case the remedy of the injured party, as we have seen above, will be 

rescission of the contract and restitution to the original position 

/.<?. the position in which he stood at the time he entered into the 
contract. 

In cases o {fraud besides proving the above four requirements, 
it should be further proved that the mis-statement was made deli¬ 
berately or wilfully by the party with the intention to deceive and 
that the opposite party was so deceived. 

According to the exception to Section 19, it is a good defence 
to an action for misrepresentation or for fraudulent silence within 
the meaning of Section 17, if it can be shown that the party whose 
consent was so caused had the means of discovering the truth with 
ordinary diligence. 

Illustration 

A , by a misrepresentation, leads B erroneously to believe that 500 maunds of 
indigo are made annually at A's factoiy. B examines the accounts of the factory 
which shows that only 400 maunds of indigo have been made. After this B buys 
the factory. The contract is not voidable on account of A's misrepresentation [ill 
(b) to S. 19]. 

5. EFFECT OF MISTAKE 

It often happens that one of the parties to a contract pleads 
mistake as a ground for setting it aside, because according to him 
there was not that genuine consent to the agreement which is the 
essence of every contract. With regard to this it must be borne in 
mind that mistakes of every description could not be permitted to 
be used in such a manner without makiog it impossible for contracts 
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to be entered into at aiJ. Mistakes as to judgment, or mistakes as to 
expectation, would not be any ground at all for setting aside the 
contract. A man, therefore, cannot set aside a contract on the plea 
that be had expected the market to rise, but has now found out that 
he was mistaken in his expectation, because the market had actually 
fallen. In one case where a man bought a stove thinking it was large 
enough to keep his room warm, but afterwards discovered that it 
was too small for bis purpose and wanted to return the stove and 
avoid the contract on the ground of mistake, he was not allowed to 
do so because this was only a mistake as to judgment. Again, a 
mistake as to any law in India would not be a ground for setting 
aside a contract; but a mistake as to law not in force in India has 
the same effect as a mistake of fact (S. 21). 

There are, of course, mistakes of such a nature that persons 
labouring under them are taken not to have used that judgment 
which every one is supposed to use while entering into a contract 
and therefore there is an absence of the genuine consent which is the 
essence of every agreement, i.e. no consensus ad Idem. 

A mistake may be 

1. Bilateral or 

2. Unilateral 


1. A Bilateral mistake is one where both the parties are 
under a mistake. 18 If such a mistake relates to a matter of fact 
which is essenti al to th e agreement there is no contract. 

2. A Unilateral mistake is one where one of the parties but 
not the other is under a mistake. A unilateral mistake is generally no 
ground for avoiding the agreement except in certain cases where the 
mistake is so fundamental that there can be no genuine consent. 

The cases in which mistakes can be pleaded to set aside a con¬ 
tract may arise in any of the following ways: 


(1) Mistake as to Matter of Fact: Where both parties to an 
agreement are under a mistake as to a matter of fact essential to the 
agreement, the agreement is void, but an erroneous opinion as to 
the value of the thing which forms the subject-matter of the agree¬ 
ment is not to be deemed a mistake as to a matter of fact (S. 20). 
Under this rule would fall a mistake as to the existence of a thing. 

10 Namayya v. Union of India, A.I.R. 1958 Andhra Pradesh 533. 
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Illustration 

(a) A contracted to sell to B a cargo of corn supposed to be on its way to 
England, whereas unknown to both, the cargo had already been sold at an inter¬ 
mediate port before the day of the contract. The agieement is void. 11 

(b) A agrees to buy from B a certain horse Jt turns out that the horse was 
dead at the time of the bargain, although neither party was aware of the lact. The 
agreement is void [ill. (b> to S. 20], 

(c) A, being entitled to an estate for the life of B agrees to sell it to C. 
B wa 5 dead at the time of the agreement, but both parties were ignorant of the 
fact. The agreement is void [ill fc) to S. 20]. 

(2) Mistake in Expression of Contract or Intention of Parties: 
Where the parties in a written contract have made a common mis¬ 
take the result of which is that the said contract does not in fact 
express the intention of the parties concerned, it is naturally not 
the agreement of the parties. A very strong case of course h is to be 
made as otherwise the value of writing agreements would be consi¬ 
derably destroyed. The usual result is that such a contract, if the 
court is satisfied that it does not express the intention of the parties 
concerned, is declared to be unenforceable. There are cases, how¬ 
ever, where the court under its equitable jurisdiction interferes and 
rectifies the contract: where the position has been created through a 
mere clerical error apparent on the face of the document itself. 
There are, however, rare cases where Equity courts, when they are 
satisfied that the written document does not express the intention of 
the parties, have interfered but here the position is that the court 
does not make a new agreement but all that it does is to rectify the 
error on the same footing as the oral agreement which was originally 
made before the instrument sought to be rectified because the origi¬ 
nal contract is inaccurately recorded in the written instrument. 

(3) Mistake as to Identity of Persons: Where there is a mis¬ 
take as to the identity of the person with whom one is contracting. 
This mistake is material only where the personality of the other 
party is of i nportaacc to the person making the error, and may 
arise out of either the negligence or the fraud of tne other party. 

Illustration 

A was in the habit of entering into contracts with one B oc<hur>t. Lat r 
Brockhurst sold hi* business lo Boulton unknown to A, ml A i i t ie usual .ours5 
of his business sent orders to Bro.khurst, in reply to which, goods were sen' by 
Boulton who opened these letters, withou* explaining that the business hal cn n- 
ged bands. It was held, when A refused to take up thi gooJs, on k lowing ol the 
facts of the change of ownership, that the oiler for goods was really sent to Brock¬ 
hurst, the previous owner, and not to Boulton, the present owner of the business 

11 Couturier, v. Hastie (1856). 5. H.L.C. 673 


Contracts: Free Consent 


65 


and therefore Boulton could not accept an offer which was never sent to him. As 
far as A was concerned there was a genuine mistake as to the identity of the party 
with whom he was dealing. This mistake would not have arisen had it not been 
for the negligence of Boulton in not communicating to A the change of the owner¬ 
ship of the firm. 12 

Where a notorious usurer assumed a false name and began to trade, inducing 
other persons to deal with him, who would not have done so if they had known of 
his identity, the Court held that here the contract may be repudiated on the ground 
of mistake as to identity. 13 

This type of mistake as well as mistake as to the identity and quality of the 
subject-matter as dealt with in the next paragraph are known as “fundamental 
errors” and fall under Section 13. 

(4) Mistake as to Identity and Quality of Subject-matter: Where 
both the parties are mistaken as to the identity of the property 
which is the subject-matter of the contract. In one case A agreed to 
buy of B 125 bales of Broach cotton to arrive per SS. Peerless from 
Bombay. Theie were two ships named Peerless sailing from Bombay 
and A had in mind one of these ships, whereas B had in mind the 
other. It was held that as it was a mistake as to the identity of the 
subject-matter of the supposed contract it was sufficient ground for 
setting it aside. 14 

A mistake as to the quality of an article is not material unless 
it is a mutual mistake, regarding some attribute of the article, with¬ 
out which the article is of an essentially different character from the 
article in the minds of the parties. 

(5) Mistake as to Nature of Transaction: Where one of the par¬ 
ties was mistaken as to the nature of the transaction. This is the 
Common Law defence of non est jacium , i.e , “it is not his deed”, 
available in certain circumstances to a person who has been induced 
by some trick or fraud to put his name on an instrument thinking it 
to be of an entirely different nature from what it actually is. If the 
document was a negotiable instrument the party making the mistake 
should not have been negligent himself. In one case where a very 
old and infirm man was made to sign a bill of exchange and where 
the old man on his enquiry as to the nature of the document was 
informed that it was a fidelity guarantee bond on behalf of his son, 

it was held that the old man was mistaken as to the nature of the 

contract, though not negligent, and, therefore, there was no contract 

12 Baulton v. Jones , 2 H. and N. 56i 

13 Golden v. Street (1800), 2 O.B., C.A. 641 

11 Raffles v. Wichelhaus (1864), 2H. and C. 906 

— 5 — 
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at all. This rule does not apply to a person who signs a contract, 
intending to do so, although its terms happen to be entirely different 
from what he believes them to be, because generally a person who 
signs a contract is bound by its contents whether or not he has read 
them. This type of mistake also falls under Section 13. 

Mistake of Law 

All the above cases deal with mistakes of fact. A mistake of law 
will not afford a defence unless, as we have seen above,'it is a mis¬ 
take as to foreign law (S. 21). The famous maxim of Roman law 
ignorantia facti excusat; ignorantla juris non excusat applies to a 
limited degree in India because here only a mistake as to the law 
not in force in India is excused. It does not include any law which 
is in force in India. If a person when he entered into a contract did 
so under a mistake of law which was not in force in India, it would 
have the same effect, as we have already seen, as a mistake of fact. 
For example, A and b make a contract in the erroneous belief that a 
particular debt is barred by the Indian law of limitation. The con¬ 
tract is not voidable (ill. to S. 21). 

The following are some of the qualifications to the rule that a 
contract is not voidable merely because it is caused by a mistake of 
law. They are: 

(1) where the mistake is so fundamental that it prevents the forma¬ 
tion of any real agreement between the parties; 

(2) where if is a mistake as to the existence of particular private 
rights, t.g. 9 if ,i agrees to buy a property which already belongs 
to him but he does not know this, it is an ignorance of private 
rights and will have the same effect as a mistake of fact; 

( 3 ) where the mistake is as to Joreign law as already explained 

above; 

(4) where the other party is in a fiduciary relation to the person 
agreeing; 

(5) where it results in the receipt of money or other property by an 
Officer of the Court. 

Money paid or anything delivered under a mistake of fact or of 
law or under coercion may be recovered and the mere omission to 
take advantage of the means of knowledge within the reach of the 
person paying does not disentitle him to recover it. 

15 Foster Mackinson (1869), L.R. 4C. P. 704; Ningawwa v. Byrappa AIR 1068 
S.C. 956 
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Illustrations 

Where A and B jointly owe 100 rupees to C and A alone pays the amount to 
C; B , not knowing this fact, pays 100 rupees over again to C, C is bound to repay 
the amount.A railway company lefuses to deliver up certain goods to the consignee, 
except upon the payment of an illegal charge for carriage. The consignee pays the 
sum charged in order to obtain the goods. He is entitled to recover so much of the 
charge as was illegally excessive (S.72 & ills.). 


SUMMARY 

When is Consent Not Free: Consent is said to be not free when it is 
obtained through: 

(1) Coercion 

(2) Undue influence 

(3) Fraud— 

(4) Misrepresentation 

(5) Mistake. 

Effect of Agreement Without Free Consent: An agreement made 
without free consent is voidable at the option of the party whose 
consent was so obtained. 


COERCION 

Coercion is when a person who would not have entered into a 
contract is forced to do so by someone who to the prejudice of any 
person and with the intention of causing any person to enter into a 
contract does any of the following: 

1. Commits any act forbidden by the Indian Penal Code, or 

2. Threatens to commit any act, forbidden by the Indian Penal 

Code, or 

i. Unlawfully detains any property, or 
4. Unlawfully threatens to detain, any property. 

Coercion Duress 

1. Indian law 1. English law 

2. Much wider. The threat may be to 2. Actual or threatened violence to th*> 

person or to property. person of another or his wife parent 

or child. * v 

3. By any one. 3. By a party to the contract. 

4. Against any person. 4. Only against a party to the contract 

or his wife, parent or child. 


UNDUE INFLUENCE 


Essentials 


!• ° ne of the Parties to the contract must be in a position to do ni 
nale the will of the other and 
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2. He must have useJ that position to obtain an unfair advantage 
over the other. 

Presumption of Undue Influence: Undue influence is presumed to 
exist in the following cases: 

1. Where one party stands in a real or apparent authority over the 
other or 

2. Where he stands in a fiduciary relation to the other, or 

3. Where the contract is entered into with a person whose mental 
capacity is temporarily affected by reason of age, illness or 
mental or bodily distress. 

Burden of Proof: Once the presumption of undue influence is raised 
the burden of proving that the contract was not induced by undue 
influence, lies on the party in the dominating position. 

Dominating Relationship: The following have been held to be rela¬ 
tionships where undue influence will be presumed: 

1. Father and son 

2. Guardian and Ward 

3. Solicitor and client 

4. Doctor and Patient 

5. Religious preceptor and disciple 

6. Trustee and beneficiary 

No Presumption of Undue Influence: There is no presumption of 
undue influence in the following cases: 

1. Mother and daughter 

2. Husband and wife 

3. Landlord and tenant 

4. Creditor and debtor 

Purdah-nishin Woman: Contracts with purdah-nishin women are 
presumed to be made under undue influence and are liable to be set 
aside unless the other party proves that 

1. the terms were fully explained to her, and 

2. she understood them. 

Effect of Undue Influence: A contract made under undue influence 
is voidable at the option of the weaker person. 

Distinction between Coercion and Undue Influence 

Coercion Undue Influence 

1. Physical force 1. Mental pressure 

2. Consent is forced out or destroyed 2. Consent is induced by improper 

means 

3. It must arise from (a) commuting 3. It must arise out of the domination 
or threat to commit an offence of the will of one over the other 
under the Indian Penal code or 

(b) detention or threat to detain 
property unlawfully. 
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MISREPRESENTATION 

Misrepresentation is an untrue representation of a material fact 
which induced a party to the contract to give his consent to the 
contract. 


Misrepresentation may be 

1. Innocent, or 

2. Wilful or deliberate, in which case it is fraud. 
Distinction between Misrepresentation and Fraud 


Misrepresentation 

1. Innocent 

2. No intention to deceive 

3. Remedy is Rescission only 

4. Contract cannot be avoided aggrie¬ 
ved party had the means to discover 
the truth with ordinary diligence 


Fraud 

1. Deliberate or wilful 

2. Intention to deceive 

3. Remedy is both rescission and 
damages 

4. Contract is voidable even though 
aggrieved party had the means to 
discover the truth 


MISTAKE 


Mistakes may be 

1. Bilateral where both parties are mistaken or 

2. Unilateral where one of the parties is mistaken. 

A bilateral mistake makes the agreement void if it is of a matter 
of fact (not of law) essential to the agreement such as 

1. the existence of the subject matter of the agreement or 

2. the expression of the contract or 

3. the identity of the subject matter or 

4. the possibility of performance. 

A unilateral mistake is gnerally no defence unless it is a 
mistake so fundamental that it affects the foundation of the contract. 
In certain cases the following unilateral mistakes have been held to 
avoid a contract. 

1. Mistake as to the identity of the other party. 

2. Mistake as to the nature of the transaction. 


TYPICAL QUESTIONS 

. 1* ‘An agreement requires a meeting of the minds’. Comment. Discuss what 

is ‘Free consent* in this connection. 

2. Write Short Notes on: 

(a) Coercion 

(b) Undue influence 

(c) Fraud 
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3. Distinguish between Fraud and Misrepresentation. A informs B that A' s 
house is free from encumbrances. B buys the house. The house was already sub¬ 
ject to a mortgage created by A. What arc the rights of B? 

4. Distinguish between: 

Coercion and undue influence. 

5. (a) What do you understand by consent? 

(b, Discuss the law as to voidability of agreement without free consent. 

6. ‘Mistake in the formation of a contract may be mutual or unilateral.* 

Discuss this statement and explain the cases where such mistakes may avoid the 
contract. 

7. ‘To consummate a contract there must be mutuality as well as a meeting of 
minds of the parties’. Explain and illustrate this statement. 

8. Distinguish between innocent misrepresentation and fraud and explain the 

scope of the remedies that may be claimed when a contract is affected by either of 
them. 

9. A partner of a firm fraudulently endorsed a firm bill to D in payment of 
his private debt. D endorsed the bill to E who endorses it to Fwho is cognizant 
of the fraud but is not a party to it. Discuss the rights of F (i) if he had paid 
value to E , (ii) if he had not paid any value to E. 

10. A contracted with B Corporation to build a number of houses. In calcu¬ 
lating the cost of the houses A by mistake deducted a particular sum twice over 
‘ nd submitted his estimates accordingly. The Corporation agreed to the figures 
which are naturally lower than the actual cost. Discuss whether the agreement as 
it stood when the Corporation affixed its seal is binding. 

11. A told B that he was a buyer of good old rice. B showed a sample of 
good rice to A without saying anything. A took it to mean that the rice shown 
was old rice and agreed to buy 200 measures of it at a price which exceeded that of 
new rice corresponding to the sample. Discuss whether A is bound to accept the 
new rice corresponding to the sample. 

12. A bought a car from /? who had no title to it. After A used it for several 
months, the true owner demanded the car. Discuss the rights and liabilities of A,B, 
and the owner of the car. 



Chapter 6 



Contracts 


Capacity to Contract 


Meaning of Capacity to Contract 

By capacity to contract is meant the co mpetence of p ersons—, 
to ente r into a binding agreemen t. 

Capacity to contract as we have already seen is one of the ele¬ 
ments of a binding agreement. This we gather from the words, 
“parties competent to contract ” in Section 10 which reads as follows: 

“All agreements are contracts if they are made by the free 
consent of parties competent to contract , for a lawful consideration 
and with a lawful object, and are not hereby expressly declared to 
be void.” 

Who are Competent to Contract 

Accordin g to Secti ortTl^ “Every person is competent to Con¬ 
tract who is ofThe^ige oTTnajority according to the law to which 
he is subject, and who is of sound mind, and is not disqualified 
from contracting b y any law to which he is subject.” 

From the above we can see that incapacity to contract may 
arise from: 

I. Minority 
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TI. 

III. 


Mental inco 
Status. 


petence 


We shall now deal with each of these in detail. 


I. INCAPACITY DUE TO MINORITY (MINORS) 


We have seen from Section 11 that in order to be competent 
to contract a person should have attained the age of majority accor¬ 
ding to the law to which he is subject. 


The age of majority in Indian law is governed by tbejndian 
Majority AcC 1 According to that Act the age of majority is com¬ 
pletion of jjLy^iLrs^ If, however, a guardian has been appointed by 
a Court of bis person or property or both, or his property has 


been placed under the superintendence of a Court of Wards before 
that age, the age of majority will be attained on completion of 


21 years A person who has not attained the age of majority is a 
"minor” in Indian law. 


In England , the age of majority was recently reduced from 21 
to 18 by the Family Law Reform Act, 1969 and the description of 
a person under the age of majority changed from ‘infant’ to ‘minor*. 

Under the Common Law of England an infant’s contracts were 
voidable at the option of the infant but by the infant's Relief Act 
the following types of contracts when entered into with infants are 
absolutely void: — 

(1) to repay money lent or to be lent; 

(2) to pay for goods supplied or to be supplied which are not 
necessaries; and 

(3) all accounts stated wth infants An account stated is an admis¬ 
sion of a sum of money being due from one person to another, 
e.g. an ordinary I.O.U. 

Under the Betting and Loans (Infants) Act, 1892 any agreement 
made by a person after he comes of age to repay money lent during 
infancy is void. Thus in England all the above mentioned agree¬ 
ments are void, whether they are simple or speciality contracts. 

A Minor’s Agreement is Void 

In Indian Law it is now settled that a minor’s agreement is 
absolutely void and not merely voidable. 2 In that case the mortgagee 
of a minor’s property had filed a suit for the recovery of his 

1 IX of 1875~ 

2 Mohiri Bibi v. Dhurmodos Ghose (1903), 30 Cal. 539 
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mortgage money and for sale of the property in case of default. It 
was held by the Privy Council that according to section 11 of the 
Indian Contract Act, a minor was incompetent to contract and 
therefore the minor’s agreement was void and not merely voidable 
and that the mortgagee could not recover the mortgage money nor 
could he have the minor’s property sold under his mortgage. 

Ratification of Min er’s Ap rppmpnt 

The act makes no express provision for ratification by a minor, 
on attaining his majority, of a contract entered into by him during 
minority; but as it is now finally decided by the Judicial Committee 
in Mohori Bibee v. Dhurmodas Ghost 3 that a manor's agreement is void 
there can be n o ratification by him on attaining majority, e.g. a pro¬ 
missory note given by a person on attaining majority in settlement or 
renewal, of another promissory note which he had given during his 
minority cannot be enforced, as there is no consideration for the 
second note. 4 As was observed in Raj Rani v. Prem Adib 5 , “No action 
shall be brought whereby to charge any person upon any ratifica¬ 
tion made after full age of any promise or contract made during 
infancy whether there shall or shall not be any new consideration 
for such promise or ratification after full age. 

When, however, a person after attaining majority actually 
repays a debt incurred during his minority it is not a question of 
ratification and therefore the sum paid is to be treated as a gift and 
cannot be sued for. 5 

Minor’s Liability for Necessaries 

A minor’s agreement being absolutely void even an agreement 
to buy necessaries of life would be void. The reason for making a 
minor’s agreement void was for the protection of young, inexperi¬ 
enced persons from unscrupulous dealers etc., but this would mean 
that dealers would be reluctant to supply on credit even goods 
which the minor would actually need. Therefore there is a quasi- 
contractual obligation to pay a reasonable price for necessaries of life 
which have actually been supplied to a minor or to his dependants. 
This provision is found in Section 68 of the Indian Contract Act: 

If a person incapable of entering into a contract, or anyone 
whom he is legally bound to support, is supplied by another person, 
with necessaries suited to his condition in iife, the person who has 

I 0903), Cal 539 
l ,ndrn v - Anthappa, 16 Mad. L.J. 222 
(*949) AIR. Bom. 2:5 

“ Anant Rai v Bhagwant Rai (1939) A.L.J. 935 
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furnished such supplies is entitled to be reimbursed from the 
property of such incapable person.” 

The necessaries of life depend on the position in life of the 
infant. Food and clothing may be taken as simple examples of 
necessaries, but that may be extended according to the station in life 
of the minor. The necessaries should not only be such as a person 
in the position of the minor may want for ordinary use; but must 
also be those which the minor actually needs. He cannot actually 
need things with which he is already abundantly supplied and it is 
immaterial whether the other party knows this or not. In the case 
of a young aristocrat, the necessaries of life may include a horse, 
carriage or a motor car, regimental uniforms and decorations, 
livery and servants suitable to the position in life of the minor. 
But luxuries such as cigars and jewels are held not to be necessaries 
of life even in the case of a young man of large fortune. In the case 
of necessaries, in Tndia, a minor’s property is liable; there is no 
personal liability. Articles of real use will not be considered neces¬ 
saries if they are excessively costly, c.g., a watch is held to be a 
necessary of life, but its value must have some bearing on the posi¬ 
tion in life of the infant. Buttons may be a necessary part of cloth¬ 
ing but pearl or diamond buttons will not be considered 
necessaries. 7 

It should be further remembered that in strict law an infant is 
incapable of making a contract of purchase at all and hence there 
cannot be any liability for goods supplied but as has been laid down 
in Nash v. Imman . 8 “If a man satisfies the needs of an infant by sup¬ 
plying to him necessaries, the law will imply an obligation to repay 
him for services so rendered and will enforce the obligation against 
the estate of the infant”. Thus it will be seen that it is not exactly 
a direct liability to pay but a sort of a qmsi-comraciual obligation 
imposed by law owing to the peculiar nature of the circumstances. 
Again if an infant enters into a contract to purchase necessaries, 
the said contract will not be binding on him under the Sale of 
Goods Act, because the Sale of Goods Act clearly states that he 
would be only liable for necessaries sold and delivered to him. The 
necessaries would also include the infant’s lodging expense as well 
as necessaries for himself and his wife, medical attendance as well 
as the funeral expenses for either and actually necessary expenses 
for travelling and conveyance. If a loan is given to an infant in order 
to help him to buy necessaries or in case necessaries are purchased 

7 Ryder v. fVombwell (1868) LR. Ex. 32 
8(1903), 2 K.B. p. 1 on page 8 
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by a third party for him at the infant’s request, the infant would be 
bound to pay just as if he had himself purchased the necessaries. 

It has been held that costs incurred in successfully defending a 
suit on behalf of a minor in which the minor’s property was in 
jeopardy were necessaries 9 as also costs incurred in defending a 
minor in a prosecution for dacoity. 10 

According to Baron Park in Peters v. Fleming 1 ' the truth, as to 
necessaries is— 

“That all such articles as are purely ornamental are not neces¬ 
saries and are to be rejected because they cannot be requisite for 
any one; and for such matters, there r ore, an infant cannot be made 
responsible; but if they are not strictly of this description then the 
question arises whether they are bought for the necessary use of 
the party in order to support himself properly in the degree, state, 
and station of life in which he moved. If they were, for such arti¬ 
cles the infant may be responsible.” 

Certain services rendered to a minor, e.g. education, legal or 
medical advice can be regarded as necessaries for which the minor’s 
property is liable. 

Loins advanced to a minor to pay for necessaries are also 
recoverable from the minor’s estate, if auv. There is no personal 
liability. 

m 

The infant or minor would also be bound by an agreement 
made by him to serve for a wage provided in the opinion of the 
Court such an agreement was for his benefit. In deciding this issue, 
the Court will take the whole agreement as it stands into conside¬ 
ration and then decide and will not refuse simply because some of 
the stipulations seem to be unavoidable. The same rule will apply 
in the case of contracts of apprenticeship. If, however, a contract of 
service is not reasonable and not for the infant’s benefit, the Court 
will refuse to enforce it. If the contract contains stipulations 
which are unreasonable, being in restraint of trade, the Court will 
consider whether these objectionable stipulations are severable and, 
if so, will enforce against the infant the contracts minus the objec¬ 
tionable stipulations. In other words, the Court will reject the 
objectionable stipulations by separating them from the contract 
and the rest of the contract will stand good. It has also been said 

Catkins v Dhunnoo Raboo (1881) 7 Cal. 140 

10 Sham Charan Mai v. ChowJhry Debya Singh (1894) 21 Cal. 872 

11 0840), 9 LJ. Ex. 81 










76 


Contracts: Capacity to Contract 


that in a case of apprenticeship he can be sued for the payment of 
a reasonable premium which may have been agreed upon, when he 
comes of age and also in connection with any reasonable restric¬ 
tion which may have been incorporated in the contract of his 
apprenticeship to the effect that he would not compete in business 
after his apprenticeship ceases. 

We have learnt that a minor is incompetent “to contract” i.e. 
to be bound by a promise. If, however, a minor gives value with¬ 
out any promise of further performance he is entitled to sue the 
other party for the performance of that person’s promise 1 so also 
a minor as well as any other person incompetent to contract may 
accept a benefit and be a transferee. Thus a duly executed transfer 
by way of sale or mortgage in favour of a minor who has paid the 
consideration is valid and enforceable by him or any other person 
on his behalf. Money advanced by a minor may be recovered by 
him by suit as he can take the benefit under a contract. 

Minor Shareholders 


According to English Law an infant’s agreement to take shares 
is voidable at the option of the infant, but according to Indian Law 
an agreement by a minor to take shares is void and not voidable. A 
minor must repudiate his liability on attaining majority and must 
not l y his conduct lead the company to believe that he is a share¬ 
holder. 18 Thus care should be taken not to allot shares or transfer 
to him shares which are not fully paid, for the simple reason that 
the infant can repudiate his membership either during his infancy 
or minority or within a reasonable time after reaching the age of 
majority. Where an infant or minor repudiates or rescinds his 
agreement to take shares in a company, he cannot recover the 
money paid on them, unless there was a total failure of considera¬ 
tion, e.%. the shares turned out to be valueless. 14 


A minor shareholder, after attaining majority received divi¬ 
dends and did not raise any objection to his name being on the 
register of members. He was by his conduct estopped from deny¬ 
ing that he was a shareholder. 15 This is because on general princi¬ 
ples and Equity a minor is not entitled both to repudiate his agree¬ 
ment and to retain specific property which he has acquired under 
it. Of course, in deciding this issue the question to be answered is 


12 Bhola Ram v. Bhagat Ram M926) 8 Lah L. J. 539 
15 Gadigeppa v. Balagowda (1913) A. I. R. Bom. 561 

14 Steinburg v. Scala (Leads) Ltd.. (1923), 2 Ch. 452 C.A. 

15 Fazalbh'>y Jajfer v. The Credit Bank of India (1914) I.I.R. 39 Bom. 331 
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whether the agreement was favourable at the time the infant entered 
into it and not at the time when through a course of subsequent 
events it is proved to be not to his benefit. 

Extent of Minor’s Liability in Tort 

The infant is liable for his tort, /.<?., a wrong, unless the tort is 
in reality a breach of contract. The tort must be separate from 
and independent of contract otherwise many contracts would be 
enforced on minors in an indirect manner, e.g in one case an infant 
hired a horse for riding and injured it by over-riding. Here the 
infant had committed a tort, /.<?., negligence in the performance of 
the contract. It was held that “if an infant in the course of doing 
what he is entitled to do under the contract is guility of negligence, 
he cannot be made liable in tort if he is not liable on the contract,” 
for “you cannot convert a contract into a tort to enable you to sue 
an infant”. 10 In another case an infant hired a horse expressly for 
riding and not for jumping and then he lent it to a friend who 
jumped the horse and killed it. Here “what was done by the infant 
was not an abuse of the contract, but was the doing of an act which 
he was expressly forbidden by the owner to do with the animal” 
and therefore the infant was held liable for the tort. 17 

No Estoppel Against a Minor 

Estoppel is a rule of evidence (S. 15, Evidence Act) which 

prevents a person from denying the truth of what he has once 

represented if another person has acted on the faith of such 
representation. 

There can be no estoppel against a minor and it has been held 

that a minor who has deceived the other party to the agreement by 

representing himself as of full age is not prevented from later 

asserting that he was a minor at the time he entered into the 
agreement. 18 

Circumstances such as a minor’s fraudulent representation as 
to his age may be such that the Court may in its d^cretion having 

regard to Sections 38 & 41 of the Specific Relief Act, require the 
minor to make compensation, e.g., when a sale or mortgage of a 
minor’s property was set aside he was ordered to make compensa- 

16 Jennings v Rundall , 8 T.R. 335. 

' ‘ B "rnard v. Haggis (1863), 14 C.B., N.S. 45. 

18 Sadiq Ali v. Jai Kishore, 30 B.L.R. 1342. 
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tion to the lender on the Court being satisfied that the minor had 
made a fraudulent representation as to his age. 19 

Specific Performance of a Minor’s Agreement 

It has been held that a m.nor's agreement being void, it cannot 
be specifically enforced either by the minor or by the other parly 
to the agreement.’ 0 If, however, it is an agreement to sell but not 
to buy property entered into by a certified guardian of a minor and 
if the guardian acts with the leave of the Court such an agreement 
may be specifically enforced by either party provided the agreement 
is for the minor’s benefit.-' 1 

Minor-Part n e r 

^ A minor cannot be a partner in a firm as partnership implies 
a contract and we have learnt that a minor’s agreement is void. 
According to the Indian Partnership Act of 1932, Section 30, a 
minor may, however, with the consent of all the partners for the time 
being, be admitted to the bent fits of part nerd/up, i e ., such a minor 
will have a right to such share of the property or profits of the 
firm as may be agreed upon and he would have access to and inspect 
and copy any of the accounts of the firm. The liability of the minor 
will, however, be limited to his share in the partnership for acts of 
the firm, but the minor will nut be personally huble . The minor 
partner may sue the other partners lor account and payment of his 
share of the property or profits of the firm only oh severing his 
connection with the firm. At any time within six months of attain¬ 
ing majority or of obtaining knowledge that he had been admitted 
to the benefits of the partnership, whichever date is later, the minor 
may give public notice either that he elects to become a partner or 
not to become a partner. If he fails to give such notice he will be 
deemed to have become a partner in the firm on the expiry of the 

said six months. 

[i h* ele< ts to become a partner after attaining majority (1) his 
rights and liabilities as between himself and the other partners 
continue as they were during minority up to the date on which he 
becomes a partner, but (2) he also becomes personally liable to 
third parties for all acts of the firm done since he was admitted to 
the benefits of partnership and (3) his share in the property and 

19 Kami a Prasad v. Sheo Gopal Lai (1904) 26 All, 342; 

Md. Saidv. Bishambhar Nath (1903) 45 All. 644. 

20 Sarwarajan v. Fakruddin , 38 Cdl. 232. 

31 Innatunnessa v. Janki Nath (1917) 22 C.W.N. 471. 
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profits of the firm will be the same as he was entitled to as a 
minor. 


Ij he elects not to become a partner, (1) his rights and liabilities 
as between him and the other partners will continue until the date 
on which he gives public notice, (2) his share will not be liable for 
any acts of the firm after the date of the notice, and (3) he will be 
entitled to sue the partners for accounts and for his share of the 
property and profits. 


In English Law a minor can on attaining majority repudiate all 

his liabilities in the firm of which he was a partner during minority, 

provided he does so withiD a reasonable time of his attaining 

majority. It must, however, be a repudiation of the whole of the 

liability as well as profits and if he has received any profits he 

must return them. The other difference is that if in English Law a 

minor does not repudiate his partnership on coming of age he is 

only liable for the firm’s debts and losses incurred after his coniine 
of age. P ^- ~ ^ b 


Minor Agent 







A minor can be appointed an agent and all contracts entered 
into by the minor, in the course of such an agency, are binding on 
the principal. The only position created will be that the principal 
would be unable to recover any loss or damage from a minor agent 
lor negligence or breach of duty (S. 184). 


Minor and Negotiable Instruments 


A negotiable instrument can be drawn, made, endorsed or 

delivered by a minor but in such a case although all other parties 
will be liable, the minor himself will not be. 

Minor and Insolvency 


A minor cannot be adjudicated an insolvent, but as to whether 
he can be adjudicated for necessaries supplied to him is, in the 
opinion of the late Sir Dinshah Mulla a doubtful point. 

Liability of Minor’s Surety 

Although a minor cannot be held liable on a contract a person 

ot the age of majority who has stood surety for him is liable ” 

I his is because no one would otherwise be willing to deal with a 
minnor. a 


n Toshiba v. Shripat, 19 Bom. 697 
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Minor’s Marriage Contract 

It has been held that if a minor belongs to a community, such 
as Hindu or Goan, where it is customary for parents to arrange 
marriage for their children, a contract of marriage entered into by 
a guardian on behalf of the minor would be valid and an action for 
breach of it would lie if the contract is for the benefit of the 
minor. 2 * 

Position of Minor’s Guardian 

Agreements made by a guardian on behalf of a minor are valid 
only if they are within the powers of the guardian. The powers of a 
guardian depend upon the personal law of ihe minor and the provi¬ 
sions of the Guardian and Wards 4c f . For example, the guardian of 
a minor has no power to bind the minor by a contract for the pur¬ 
chase of immovable property. 21 However, a contract entered into 
by a certified guardian, i.e. one appointed by the court, of a minor 
with the sanction of the court for the sale of the minor’s property 
may be enforced by either party to the contract. Similarly, a con¬ 
tract entered into by the mother of a Hindu minor for the sale of 
the minor’s immovable property in order to pay the ancestral debt 
can be enforced by either party. 25 

II. MENTAL INCOMPETENCE OR UNSOUNDNESS OF MIND 

We have seen from Section 11 that in order to be competent to 
contract a person must be of sound mind. Unsoundness of mind may 
arise from lunacy, idiocy, senility or mental decay due to old age, 
delirium due to high fever, hypnotism or drunkenness. 

“A person is said to be of sound mind for the purpose of 
making a contract if, at the time when he makes it, he is capable 
of understanding it and of forming a rational judgment as to its 
effect upon his interests. 26 

The test of sound mind is therefore whether at the time the 
agreement was made, the party concerned was capable of, 

(a) understanding it, and 

(b) forming a rational judgment as to its effect upon his own 

interests. 

28 RoseFern ancles v. Joseph Gonsalves, 4S Bom. 673 
a* Mir Samrayan v. Fakrudin (1912) 1 C 13i 331 
a* Subrahmanyam v. Subba Rao 75 I.A. 115 

Section 12 
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Lunatics 

A lunatic differs from an idiot inasmuch as the latter is hope¬ 
lessly mad i.e. of unsound mind and has no lucid intervals, whereas 
a lunatic has lucid intervals during which he is perfectly sane. If, 
therefore, a contract is entered into with a lunatic during his lucid 
interval, i.e. when he was perfectly sane, it is binding on him and 
his estate would be liable; otherwise the contract is bad. In the 
language of the Act, “A person who is usually of unsound mind 
but occasionally of sound mind, may make a contract when he is 
of sound mind”. Thus even a patient in a lunatic asylum, who is at 
intervals of sound mind, may contract during those intervals. 27 
But as an idiot has no lucid intervals, he cannot enter into binding 
contracts at all. 

According to English Law a lunatic’s agreement is voidable 
at the option of the lunatic and not void, and in England , if a person 
enters into an agreement with a lunatic without knowing that the 
other person was a lunatic, or without having any reason to believe 
him to be such, the contract is good even though entered into with 
a lunatic. It is not so in India. 

In India, a lunatic’s agreement is void irrespective of the ques¬ 
tion whether the mental condition of the lunatic was known to the 
other side. The value of necessaries supplied to idiots and lunatics, 
however, is recoverable out of their estates. 

The above rule is subject to the exception that where after an 
inquisition under the Lunacy Act 1912 in India, or under a similar 
inquisition in England, a person is adjudged a lunatic and a com¬ 
mittee is appointed, as long as that order is in force an agreement 
made even during a lucid interval will not be enforceable. 

Drunken or Delirious Persons 

If a person is so drunk, intoxicated, or delirious from fever as 
to be incapable ot understanding the nature and effect of an agree¬ 
ment or to form a rational judgment as to its effect on his interests 
his condition is similar to that of a lunatic and on the same 
grounds as in the case ol a person of unsound mind he cannot enter 

into valid contracts whilst such delirium or drunkenness lasts * 
In cases where the contract is sought to be avoided on any of the 

above g rounds the party setting up such a disability must prove it. 

17 Section 12, ill, (a) 

28 Section 12, ill. (b) 

— 6 — 
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The liability for necessaries of life supplied to persons of un- 

sound mind is the same as for minors. 

III. INCOMPETENCY DUE TO STATUS 

Incompetency may arise from status, political, married, profes- 
sional or corporate. 

Political Status 

1. Alien. An alien or foreigner has full capacity to contract. 
Under normal conditions and in times of peace, an alien can enter 
into any contract with an Indian citizen (with a British subject in 
case of English Law except to acquire an interest in a British ship); 
but such a contract would be suspended during the continuance of 
hostilities or may be entirely dissolved if the intention of the par¬ 
ties cannot substantially be carried out through postponement. In 
the former case the rights under it are not annulled but revived and 
could be enforced upon the conclusion of peace. Contracts to deal 
in partnership and contracts for perishable commodities fall under 
the latter category. Contracts of partnership are dissolved because 

a continuous performance during the war would entail intercourse 
with the enemy. 

An alien enemy residing in India with the permission of the 

Central Government may sue in an Indian Court but an alien enemy 

residing in India without such permission or residing in a foreign 

country cannot sue in an Indian Court. 9 The test of a person being 

an alien enemy is not his nationality, but the place in which he 

resides or carries on business.’ 0 In the case of a Corporation or a 

Joint Stock Company whether it is an enemy company will depend 

on those who control and direct it and not on the jurisdiction under 

which it is incorporated nor on the nationality of its share¬ 
holders.” 

There are some important decisions to illustrate the principle 
involved in this connection. In one case, where a company had 
agreed to give all the products of its mine to alien enemies prior 
to the out-break of war with their country, it was held that whether 
the contract involved intercourse with the enemy or not, the contract 
must be declared dissolved, as the resources of the mine would not 

*9 C.P.C. Section 83 

50 Porter v. Freudentery (1915) 1 K.B. 857 
** Oldham Steamship Co , (1917) 2 K.B. 639 
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otherwise be available for the benefit of the country , s 2 In another 

contract of a similar nature there was a clause to the effect that, 

in the case of hostilities its operation may be suspended. But here 

too the contract was ordered to be dissolved on similar grounds as 
in the former case.” 


The above two cases were decided on the principle that where 

a contract is likely to result (I) in intercourse with the enemy 

during the war, or (2) in preventing the resources for the benefit of 

the country itself, and thereby indirectly helps the enemy, the 
contract must be dissolved. 


2. Foreign Sovereigns: As a general rule, foreign sovereigns 
and their diplomatic staff are not subject to the jurisdiction of our 
Courts. They can enforce contracts if they choose; but contracts 
cannot be enforced against them unless they submit voluntarily to the 

jurisdiction of our Courts. 1 * Once they submit to such jurisdiction 
they are bound by the Court’, order or decree. Ambassadors with 
lull powers are on the same footing as representatives. 51 * 

In India, a Foreign State which has been recogniz.-d by the 
Central Government may sue in any Court with i view to enforce a 
private right vested in the Ruler of such State or in any officer of 
such State in his public capacity.- For the purposes of these suits 
persons may be appointed agents of such Ruler by the Central 
Government at the request of such Ruler for the purpose of acting 

on his behalf and prosecuting or defending such suits. A Foreign 

u er or any Ambassador or Envoy of a Foreign State may be sued 
with the consent of the Central Government certified in writing by a 
ecretary to such Government. This consent will only be given if 
the said Ruler (1) has instituted a suit in the Court against the 

whhin n ih eS, . nn8 ,r SUe h ; m ’ ° r (2) by hiraselfor another trades 
within the local limits of the jurisdiction of the Court or (3) is m 

possession of immovable property situate within such limits and is 

o be sued with reference to such property or for money charged 

thereon, or (4) has expressly or impliedly waived such privileg 8 - 

This consent must be obtained before the institution of the suit 

consent obtain ed later is not sufficient and the suit may be dis’ 


Zinc Corporation v. Hirch, (1916) 1 K.B. 541 C.A 
4 Ertel Bieb r v. Rio Tinto (1918), A.C. 260 
Mighell v. Sultan of Johore (1894), I.B.Q. 149 
* 5 diplomatic Privileges Act, 1708 
36 C.P.C. Section, 84 
87 C.P.C. Sections, 85 and 86 
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missed or withdrawn with the sanction of the Court with liberty to 
bring a fresh suit. 

Convicts 

In English Law, persons undergoing a sentence for treason or 
felony cannot make valid contracts but with regard to those cont¬ 
racts which they had entered into previous to conviction, they may 
appoint administrators to act on their behalf. A convict is one on 
whom a sentence of death or penal servitude has been passed by a 
competent court of jurisdiction on a charge either of treason or 
felony."’ The disability will cease as soon as the convict has suff¬ 
ered the punishment or in the case of a sentence of death if the said 
sentence has been lawfully commuted or where he has served the 
complete term of his servitude for which a judgment has been 
passed or any substituted punishment or has been pardoned by the 
Crown or where the sentence is suspended while he is lawfully at 
large under any licence. 

Professional Status 

Barristers in England cannot sue for fees due to them for ser¬ 
vices rendered in the ordinary course of their professional duties. 
This does not apply to a barrister who is enrolled as an advocate 
of an Indian High Court on the principle that as an advocate the 
Law to which he is subject is the Law of the bar where he is prac¬ 
tising. 33 Formerly the same law applied to physicians but now a 
physician can sue for his fees. 

. It may be added that in the case of physicians, certain Colleges 
of Physicians prohibit by bye-laws their members from suiDg for 
their fees, charges and expenses. 

Married Status 

According to the Common Law of England on the principle 
that husband and wife are one person, a married woman was incap¬ 
able personally of holding or acquiring property and could not 
make contracts. The Married Women’s Property Act, 1882, intro¬ 
duced the doctrine of “separate property” by which a married 
woman was entitled to hold and dispose of property and to enter 
into contracts but there was no personal liability as only her 
“separate property” was answerable for her debts. Now, after the 

38 In re J (1909 , I. Ch, 574 on Page 577 

39 Nithal Chand v. Dilawar, A.I.R. 1933, All 417 F.B. 
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passing of the 1935 Act, in England the doctrine of “separate pro¬ 
perty” is abolished and a married woman is to be treated in all 
respects as if she were a feme sole i.e . she now has the same cont¬ 
ractual capacity as an unmarried woman or a man. Thus she can 
even be made a bankrupt. 

A woman in Indian law is under no disability by reason of her 
sex from entering into a contract neither is her capacity to cont¬ 
ract affected by her marriage either under the Hindu or Moham¬ 
medan law. 

A Hindu married woman can enter into contracts and bind her 
“Stridhan”. Her contracts would bind her husband only if they are 
for her necessaries or are made with her husband’s consent or 
authority in which case she would be regarded as his agent. A 
Mohammedan married woman stands on the same footing in con¬ 
nection with her capacity to enter into contracts. The women of 
other communities are given the same power of holding separate 
property by Section 20 of the Indian Succession Act of 1925 and 
Section 4 of the Married Women’s Property Act 1874. The hus¬ 
band is bound to support his wife according to the station in life 
in which he himself is. If, therefore, a husband refuses to support 
his wife, whether European, Hindu, Mohammedan or Parsi, she 
can enter into contracts for the supply of necessaries and make her 
husband pay for them. On the other hand, if the wife leaves her 
husband s protection of her own accord or has been given a special 
allowance she loses the right to pledge his credit. 

Corporate Status 

A corporation is defined as an artificial person, created by law, 
with a peipetual succession and a common seal. The contractual 
capacity of a 'orporation is limited by two factors: — 

(1) Being an artificial and not a natural person it can act only 

through an agent and cannot enter into contracts of a strictly 

personal nature e.z , a corporation cannot be a doctor, lawyer 
or accountant, and 

(2) Being formed by Royal Charter, Act of Parliament, etc., its 
powers are limited by the Charter or Statute under which it is 
formed e.»., the contractual capacity of a company formed 
under the Companies Act of 1956 is limited by the terms of its 
memorandum and articles of association. 
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In all contracts entered into by corporations, specially trading 
corporations, which are in the daily and usual course of the busi¬ 
ness of the corporation and of frequent occurrence, the common 
seal of the corporation may be dispensed with and instead, the 
duly authorised agent of the company may sign on its behalf. In 
the case of unusual contracts and contracts of importance, the seal 
of the company must be affixed. The contractual capacity itself in 
the case of corporations depends, in each case, on the mode of 
their creation and the purpose for which they are created. The 
charter or the memorandum and the articles of association of 
every corporation would be the guiding instruments in that regard. 
Thus if a corporation enters into an agreement which is beyond 
the scope of its memorandum, deed or charter, such an agreement 
is ultra vires the corporation and therefore void. 

The agent who signs on behalf of the corporation must make 
it clear that he is signing only as an agent of the company, e.g. 9 
‘‘For the Bank of Bombay, J. Begbie, Secretary”, would be the 
correct signature as it clearly indicates that Mr. Begbie signs as an 
agent of the Bank. 

If, on the other hand he were to sign as 
J. Begbie, 

Secretary, Bank of Bombay, 

he would be taken to have signed for himself and not on behalf of 
the Bank. 


SUMMARY 


One of the essentials of a valid agreement is that the parties 
to the agreement must have the capacity to be bound by it. 

Incapacity to contract may arise out of 

1. Minority 

2. Mental deficiency 

3. Status 

1. Minority 

A minor’s agreement is void. 

If a minor or anyone dependant on a minor is supplied with 
necessaries of life, such minor’s property, if any, is liable for a 
reasonable price to the supplier. There is no personal liability. 
This is a quasi-contractual obligation. 
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Minor's legal Position re contracts 

(i) A minor’s agreement is void. 

(ii) A minor s property, if any, is liable for necessaries of life 
actually supplied to the minor or to his dependants. 

(iii) A minor can be a promisee i e., he can take a benefit under a 
contract though he cannot be bound by it. 

(iv) Tnere can be no r atification oi L-a—mrnrrr*s agreement. 

(v) There can be no estoppel against a minor. 

(vi) A minor can be an agent so as to bind his principal. 

(vii) A minor cannot be a partner because partnership arises 
irom contract but a minor may be admitted to the benefits 
of partnership with the consent of all the partners. 

(viii) An agreement made by the guardian of a minor is valid only 

if such an agreement is within the powers of the guardian. 

(ix) A minor cannot be adjudicated an insolvent. 

(x) If a minor has signed a negotiable instrument he will not be 
liable on it but other persons whose signatures appear on 
the instrument will be liable i.e., the negotiable instrument 
will not be invalid merely because a minor has signed it. 

(xi) If a minor jointly undertakes liability on a contract with a 

person of full age the minor will not be liable but his joint 
promisor may be held liable. 

(xn) A minor’s surety is liable though the minor may not be held 
liable in the contract. 


2. Mental Incompetence or Unsoundness of Mind 


s P nim! nt H a ir nCOm ?u tenC lT yarisefrorainsanit y( ,unac y or idiocy), 
senility, delirium through fever or extreme drunkenness. ' 


A lunatic’s agreements are void but if it is proved that the 
bf r vaUd nt An aS m3de during , a ,ucid intervaI - ‘he agreement will 
made'during" X'd “ adiudB ' d if 


the lunahi'e S“ ardian of a lunatic can bind the estate of 

s that s eh I ° f a g ree nient S with persons of unsound mind 

IS that such agreements are void. 


necessari^nM unsound raind or his dependant is supplied with 
reasonable of . ,lfe ’ a Wasi-contractual obligation is created to p.iv a 

nop^^a^fi'abimy 0 ' thC eSUte ’ ‘ f ^^ ° f SUUh ^is 


3. Incompetence throgh Status 


Agreements wfth P ersOT \ who ,s the citizen of a foreign country. 

the aernemLT aI ' ens . d . ur,n 8 w ar are void. If war breaks out after 
agreement is entered into it may be either dissolved or merely 
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suspended. Statutory bodies such as municipal corporations can¬ 
not enter into valid agreement, which are outside the powers given 
by the statute. 

Incorporated companies cannot enter into valid agreements 
which are ultra vires the Memorandum of Association. 

Married women are not disqualified from entering into con¬ 
tracts, 


TYPICAL QUESTIONS 

1. Who can enter into contracts? State the essentials of a valid contract in 
brief. 

2. ‘Every person is not competent to enter into a valid contract’. What do 
you deduce from this statement? 

3. A minor is incompetent to enter into a contract. But a minor can be 
appointed as an agent. How do you explain this? 

4. (a) Can a minor enter into a valid contract? If not, state the reasons. 

(b) A , being a minor, holds himself our as a major and executes a deed in 

favour of D. B realised later that A was in fact a minor and thus he 
was duped. B files a suit against A for recovery of money under the 
contract. A pleads his minority in defence. Explain whether this plea 
is sustainable in law. 

5. A, a minor borrowed Rs 1,000 from B on a fraudulent representation that 
he was a major. Can B sue for the return of amount? 

6. A y a minor, fraudulently represents himself to be a major and takes deli¬ 
very of a car, executing a promissory note in favour of the dealer, S. A fails to pay 
as per the note. Can S recover the car from A or sue him on the basis of the 
promissory note? 

7. Who is competent to contract? Enumerate the effect of an incompetent 
party to a contract. 

8. Can the following enter into agreement. 

fi) A minor 

(ii) A lunatic 

(iii) A married woman 

(iv) A corporation 
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Definition of Consideration ^ ^ ( 

that ConSid eR a ii°n is ‘which for what’, ‘quidpro quo', something 
that a person gives for something he receives. 

Consideration is d-fined by the Indian Contract Act as: — 

When at the desire of the promisor, the promisee or any other 
person has done or abstained from doing, or does or abstains from 

I 0 !? , Pr ° miSeS l ° d ° ° r l ° abstain fr0m doi "g. something, such 
mise” i Stmence or P romis e is called a consideration for the pro- 

Consideration was defined in Currie v. Mistf as— 

“Some right, interest, profit, or benefit accruing to the one 
party, or some forbearance, detriment, loss or responsibility, given- 
suffered, or undertaken by the other.” 

The test of consideration would therefore be whether the pro- 

neei° r f-^ tS *** benefU or the Promisee sustains any burden in res- 
P e °t of the promise. 

’sTcd) 

*0875) L.R. 10 Ex. P. 162 
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Need for Consideration 

In lnghsh Law all simple agreements must be supported by 
consideration, i.e. both parties give and receive something, but a 
contr' cr made in proper form i.e. by deed or under seal is valid 
even though there is no consideration. That is not the law in India 
where every agreement must be supported by consideration. 

As gratuitous or voluntary promises are often made rashly with¬ 
out due thought, only promises made for consideration are binding at 
law. Th>s is based on the maxim, “Ex nudo pacto non oritur actio ” 
i.e. out of a naked pact no cause of action can arise. 

Illustrations 

fa) In AbduJ Azez v. Mazum Alp the suit was to enforce a promise to sub¬ 
scribe Rs 500 for the rebuilding of a mosque. The court held that the promise was 
not enforceable for there was no consideration in the sense of benefit. 

(b) In Kednruath v. Gorie ^ohotned K the defendant had agreed to subscribe 
Rs 100 towards *he construction of a Town Hall at Howrah. The secretary had 
called for plans, entrusted the work to contractors and had undertaken liability to 
pay them. Tt was held th it, though the promise was to subscribe to a charitable 
institution and there was no benefit to the promisor still it was supported by consi¬ 
deration in that >he secretary suffered a detriment in having undertaken a liability 
to the contractor on the faith of the promise made by the defendant. Thus we see 
that a promise though gratuitous, would be enforceable if, on the faith of the pro¬ 
mise, the pronrsee suffers a detriment or undertakes a liability. 

Analysis of Definition 

The words, “at the desire of the promisor” imply that consider¬ 
ation must not be voluntary but must arise “at the desire of the 
promisor”. 

Illustrations 

(a) D constructed a market at the desire of the Collector. The stall keepers in 
the market promised to give D a commission on the articles sold by them in the 
market through their agency. When D sued the stall keepers for the commission it 
was held that the agreement was void for want of consideration because D (the 
promisee) had constructed the market not at the desire of the stall keepers (the pro¬ 
misors; but at the desire of the Collector 3 * 5 This and the following case illus¬ 
trate the rule which arises out of the definition that the act constituting consider¬ 
ation should have been done at the desire or request of the promisor. If it is 
done at the desire o r a third party, it will not be consideration. 


3 (1914) 36 All. 268: 12 ALJ 

* (1886) 14 Cal. 64 

5 Durga Prasad v. Baldeo (1880) 3 All. 221 
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(b) During a strike by the workers in a coal mine, the police authorities 

thought it enough to provide a mobile force for the protection of the mine. The 

colliery manager wanted a stationary guard. It was ultimately agreed to provide 
the stationary guard at a payment of £ 2,200. Subsequently the company refused 
to pay, pleading absennce of consideration. Held that the contract was supported 
by consideration and the company was liable to pay. The police authorities pro¬ 
vided the stationary guard at the express desire of the manager of the company for 
the protection of the mine. 6 

(c) In Gopal Coy , Ltd., v. Hazari Lai Co., 7 8 it was held that even though 

the act may result in a benefit to a third party the consideration would be quite 
valid. 

Consideration may move from the Promisee or any Other Person 

^The next words to tv» noted are “the promisee or any other per¬ 
son This means that, unlike English law where the consideration 
must move from the promisee, in Indian Law the consideration 
may^move either from the promisee or even from “any other per¬ 
son”. This means that even a stranger lo the consideration may 

en f°rce an agreement provided, of course, he is a party to the agree¬ 
ment. 


For example, A granted an estate to C and directed her to 
make an annual payment to A’ s brother; C, by an agreement of the 
same date made with A 's brother, promised Vs brother to give 
him such annual payment. It was held that there was sufficient con¬ 
sideration tor the promise of C to Vs brother.’ In this case it will 
e o served that although Vs brother was a stranger to the consi¬ 
deration from C he was not a stranger to the agreement i.e., the 
agreemnt made between himself ( Vs brother) and C, A’s brother 
cou not have sued on the agreement between A and C as he was 
not a party to it. Thus the distinction between one who is a stran- 
g er to the consideration and one who is a stranger to the agreement 
should be carefully noted. From this it is clear that under the Eng- 
ish Law a stronger to amid-ration cannot su > in Indian Law a stran¬ 
ger to consideration ca t sue on the contract provided he is a party to 
the contract. 

A “stranger to the contract ” cannot sue either in English or 
WVh a Th ' S '” eanS th3t Un,CSS there is ” rivl! y contract no 

legal bond can be created under contract. In other words, no rights 
obligations can arise under a contract except in relation to those 

who were parties to it. 

7 AIR p V 37 G,amorgan County Council. (1925) A C, 27 0 

8 Chinnaya v. Ramayya (1881), 4 Mad. 137 
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The following are exceptions to the rule that a stranger to a con¬ 
tract cannot sue under it. 

(1) When a trust is created: Where under a contract one of the 
parties constitutes himself a trustee for a third party, the later, i.e. the 
beneficiary, may sue to enforce the trust in his favour and there 
will be no objection on the ground of his being a stranger to the 
contract. 9 

(2) Where the promisor between whom and the stranger there is 
no privity of contract, has by his conduct, whether by acknowledge¬ 
ment or by part payment or by estoppel constituted himself the agent 
of the third person. 

Illustration 

A who had received money from B for payment to C admitted to C that he 
had received the money from B. Held A is deemed to have constituted himself the 
agent of <7 and therefore C can recover the amount from A. ]0 

(3) Where a provision is made in a marriage arrangement: The 
Common Law doctrine of privity of contract is not applied to con¬ 
sideration in India where parents decide to contract marriage on 
behalf of minors as otherwise it would cause injustice. 

Illustration 

In Khwaja Mohamed v. Hussaini Begum 11 a Mohammedan lady sued her 
father-in-law to recover Rs 15,000 being arrears of allowance at Rs 500 per month 
for Kurch-i-Pandan (betel box expense or pin Money) under a promise made to 
her father by her father-in-law. The Privy Council held the promise to be en¬ 
forceable at her instance though the lady was not a party to the contract. 

(4) Where a charge has been created on specific immovable pro¬ 
perty in favour of a person: Such charge is enforceable at the ins¬ 
tance of the person beneficially entitled even though he may be a 
stranger to the contract. 1 ’' 

I 

(5) Where a provision is made in a partition or family arrange¬ 
ment for maintenance or marriage expenses of female members: fn the 
case of family arrangements providing for the maintenance or 
marriage expenses of female members, though not parties to the 
agreement, the female members can sue on the footing of the 
arrangement as beneficence. 

9 Alic v. Accident insurance Co (1933) P.C. 11; 64 M.I.J. 133 

10 Ramaswami v. Krishna (1935), Madras 904 
n (1910) 32 A1 / 410; 371 A 152 

12 Suryanarayana Rao v. Basjri Reddy , (1932) 55 Mad. 436 
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Illustrations 

(a) In Shuppu Animal v. Subramanyan 13 two brothers, on a partition of the 
family properties, agreed to pay Rs 300 in equal shares to their mother for 
maintenance. It was held that the mother, though a stranger, could enforce the 
promise. 

(b) Similarly 14 a sister was allowed to sue for her marriage expenses under a 
partition deed, between her brother, to which she was no party. 

These cases have been decided on the strength of the obiter 
dictum contained in the Privy Council case, the hardship in applying 
the common law doctrine in India. 

Consideration May Be Past, Present or Future 

From the words, “has done or abstained from doing or does or 

abstains from doing or promises to do or abstain from doing” in 

the definition it is clear that consideration may be past, present or 
future. 

(i) Consideration is said to be executed (i.e. present) when one 
of the two parties has either by the offer or the acceptance done all 
that he is bound to do under the contract, leaving an outstanding 
obligation on the other party only. 

(ii) Consideration is said to be executory (i.e. future) when the 
consideration consists in a promise to be performed in the future. 

(ni) Past consideration is some act or forbearance which has 

taken place in the past and by which a person has benefited without 

incurring any legal obligation i.e. one which is wholly executed 
before the promise. 

Illustrations 

(a) A enters a bookstall and buys a book which he takes away with him pro- ' 

m.smg to pay the price on the following day. Here A's consideration is executory 
and the bookseller’s consideration is executed. y ! 

(b) A’t son has been rescued from drowning by B. Subsequently. A promises 

o pay for the service rendered by B in the past and for which service A was not 
legally bound to pay. ft’s consideration in this case is past consideration. ! 

In Englsh Law an executed or executory consideration would be ’ 

sufficient to support a simple contract, but a past consideration I 

would not, whereas, according to Indian Law , as we have already ! 

earnt, a past act is also sufficient to support a simple agreement { 
in English Law , however, there are two exceptions to the general" 

13 (19. 0, 33 Mad. 238. 4 I.C. 1083; 19 M.L.J, 739 I 

11 Sundararaja v. Lakshmi Animal (1915) 38 Mad. 788; 24 I.C. 943 

I 
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rule as to past consideration, viz: (1) When the past consideration 
is given at the request oi the peison who makes the promise, or 
(2) When a party, say under some Act such as the Statute of Limi¬ 
tation, is not bound to pay a debt because six years have expired, 
gives a promise to pay it in writing, the agreement is binding though 
based on a past consideration. 

Consideration Need Not Be Adequate 

As iong as the consideration is ol some value it is not necessary 
that it should be adequate . That is a matter for the parties themselves 
to settle when entering into a contract. The Court will never inter¬ 
fere on the ground of the inadequacy of consideration unless fraud is 
proved, or the contract is in restraint of trade. 

According to Anson, “consideration need not be adequate to 
the promise, but it must be of some value in the eyes of law. The 
courts will not make bargains lor the parties to a suit nor inquire 
whether it was an equivalent to the promise which he gave in return. 
The consideration may be of benefit to the promisor or to a third 
party, or may be of no apparent benefit (o anybody, but merely a 
detriment to the promisee, in any case. The adequacy of the consi¬ 
deration is for the parties to consider at the time of making the 
agreement, not tor the court when it is sought to be enforced”. 

Illustrations 

(;i) The leaving o(T of a viscious habit such as chewing tobacco, would be a 
sufficient consideration to support a promise. 

(b) The parting with property by a person for however short a time has been 
held to be a detriment and sufficient consideration to support a promise. 

(c) Even the surrender of a document which was found to be unenforceable 
at law, has been held to be a sufficient cnnsideration fora promise to pay £10,000. 15 

Consideration must be of some value 

Although consideration need not be adequate to the promise it ' 
must be real and not iltusury • 

Illustrations 

1. Consideration which is physically or legally impossible or 
which is uncertain is not real. 

2. A compromise of a disputed claim made bona fide is a 
valuable consideration for a promise, although the claim was an 

is Haigh v. Brooks , 10 A & E 309 
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unfounded one, as long as the plaintill honestly believed he had a 
good claim. 16 


Consideration must not be something the pro 
under an obligation to do 


n 


isor is already 


It must be remembered that if a man does that which he is 
legally bound to do that is no consideration. Thus according to 
English Law where a man pays a smaller sum in satisfaction of a 
larger, such payment will not be a good discharge of the debt 
because he is doing nothing more than he is legally bound to do, 
e.g., if A owec £ 50 to b and pays £ 45 in cash, taking a receipt in 
full, there is nothing to prevent B from suing for the balance in 
spite of the receipt. There must be something new to support this 
promise of B not to sue for the balance of £ 5. In one case, however, 
where a cheque was given by a to b, say for £ 45, and B gave a 
receipt for the full amount of £ 50, it was held that the cheque 
being a negotiable instrument, a new right of action on that instru¬ 
ment was given, which may be taken as a consideration for the 
promise of B to A for the balance of £ 5. 


In India, however, Section 63 of the Contract Act gives a clear 
power to dispense with or remit wholly or in part a debt due from 
the debtor. The exact language of the section runs as follows:— 
“Every promisee may dispense with or remit, wholly or in part, the 
performance of the promise made to him, or may extend the time 
for such performance, or may accent instead of it any satisfaction 
which he thinks lit”. The illustration (b) to this section gives a 
clear example, viz., “a owes B Rs 5,000. A pays to B, and £ accepts, 
in satisfaction of the whole debt. Rs 2,000 paid at the time and 
place at which Rs 5,000 were payable. The whole debt is dis¬ 
charged. In English taw this would be known as a “waiver” which 
is a mere agreement to forego contractual rights, and cannot be 
valid where the contract is executed, unless made under seal or for 
consideration. 


Consideration must be lawful 


The consideration must be lawful, must not be of an immoral 
nature or contrary to public policy because the courts do not allow 
an action on such contracts on the maxim, ex lurpi causa non oritur 
actio. 


According to Section 23, the consideration or object of an 
agreement is unlawful if: 




16 Callshier v. Bischojfsheim (1870) L.R.S.Q B. 449 









96 


Contracts: Consideration 


(i) It is forbidden by law, or 

(n) It is of such a nature that, if permitted, it would defeat 
the provisions of any law, or 

(iii) It is fraudulent, or 

(iv) It involves or implies injury to the person or property of 
another, or 

(v) The Court regards it as immoral, or opposed to public 
policy. 


lhe consfcl cration or object Is unlawful the agreement is void. 
It should be noted that the terms “consideration” and “object” 

are not synonymous. While ‘consideration’ means the benefit or 

burden received or given under the agreement, ‘object’ refers to the 

purpose of the agreement. Details on agreements the object or 

consideration of which is wholly or partly unlawful are given in 
the next chapter. 

A Contract Without Consideration is Void 



In Indian Law the general rule is that an agreement made 

without consideration is void but there are three exceptions to this 
rule: 


(1) It is in writing and registered and is made on account of 

natural love a id affection between parties standing in a near relation 
to each other, or 


(2) It is a promise to compensate, wholly or in part, a person 
who has already voluntarily done something for the promisor, or 
something which the promisor was legally comptliable to do, or 

(3) It is a promise in writing and signed, to pay a debt barred 
by limitation (S. 25). 


First Exception 

In order to come within the first exception each one of the 
italicised ingredients must be present. For example, there is near 
relationship between husband and wife and between brothers but 
nearness of relationship does not necessarily imply natural Jove 
and affection. For example, a Hindu husband executed a registered 
instrument in favour of his wife for separate residence and main¬ 
tenance, no consideration moving from his wife. It was held that 
the agreement was void and did not come within this exception as 
the recitals in the agreement which referred to quarrels between 
the parties showed that it was not made on account of natural lover 
and affection. 17 

17 Raj Lakhi Debi v. Bhutnaih , 4 C.W.N. 488. 
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Second Exception 

In the second exception the word “ voluntarily ” should be noted. 
According to this exception if a promise is given to compensate 
another for services voluntarily rendered or something which the 
promisor was legally compellable to do the promise is binding 
although th're is no consideration. If the services were rendered at 
the request of the promisor, they are covered by the definition of 
consideration in Section 2 (d), “when at the desire of the promisor 
the promisee or any other person has done or abstained from 
doing....” 

Thus in Indian law past consideration is sufficient to support a 
subsequent promise whether the past consideration was voluntary 
(exception 2 to S. 25) or whether it moved at the request of the 
promisor [S. 2(d) ]. 

In this connection it should be noted that the act voluntarily 
done must have been done jur me promisor or in reference to some 
thing which the promisor was legally compellable to ao e.g. where 
A voluntarily finds Zj’s purse a promise given by a third party, say 
10 reward a would not be covered by this exception. Besides, as 
the act thus voluntarily done must have been done “for the promi¬ 
sor” it follows that the promisor should hove been iu existence at 
the time when the act was first voluntarily done e.g. a promise by 
a company after its incorporation to pay a promoter docs not fall 
within this exception as the promoter could not have been deemed 

to have done anything for a company which was not in existence at 
the date of the act. 

Thus the essential of this exception are: 

(a) The services must be rendered voluntarily. 

(b) The services must have been rendered tor the promisor. 

(c) The promisor must have been in existence at the time when the 
services were rendered or the voluntary act was done. 

(d) The intention of the promisor must have been to compensate the 
promisee. 

lhird Exception 

The third exception is a. promise to pay a time-barred d'bt. The 
word promise should be noted and this should be distinguished from 
a nnre acknowledgement under Section 19 of the Limitation Act. 
Both an acknowledgement and a promise must be in writing and 
signed and both create a fresh starting point of limitation, but 
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whereas an acknowledgement under the Limitation Act must be 

made before the expiry of the period of limitation, a promise 

under this exception may be made after the expiry of the period of 
limitation. 

It has been held that in order to come within this exception 

there must be an express promise to pay though the word express is 
■not used in Section 25 (3). 13 

Thus an agreement made without consideration i.e. a one sided 
unde,taking is void unless it is covered by one of the abovemen- 
tioned exceptions, 1 or example, some companies have elaborate 
printed terms of agreements with several clauses in their own 
favour such as giving the company the right to cancel the agree¬ 
ment. Sir Dinshah Mulla has held in a Bombay High Court deci- 
sion” that such a power can be exercised for a valid reason and 
not arbitrarily as otherwise the agreement would be void for want 
of mutuality, the right to cancel being one-sided only. 

SUMMARY 


Definition of Consideration: The Indian Contract Act defines con¬ 
sideration as follows: “When at the desire of the promisor the 
promisee or any other person has done or abstained from doing or 
promises to do or abstain from doing something, such act or 

abstinence or promise is called a consideration for the Dromise ,, 
Section 2(d). F * 


It is defined in the English case, Currie v. Misa as: “some right 
interest, profit or benefit accruing to the one party or some for- 

bearence, detriment, loss or responsibility given, suffered or 
undertaken by the other”. 

Thus consideration is something given for something received. 

Need for Consideration : In English law all simple agreements (i.e. 
all except specialty contracts) arc required to be supported by 
consideration. In India every agreement must be supported by 
consideration except in 5 cases mentioned later. 

Analysis of Definition : From an analysis ol ihe definition we gather 
the following points: 

1. Consideration must move at the desire of the promisor. 

2. Unlike in English law, consideration may move from the pro¬ 
misee or Irom any other person. This means that a stranger to 
the consideration can claim on the contract provided he has 
been made a party to the contract. 

18 Jeevraj v Latc/iand, A.I.R. (1969) Raj. 19 
11 Chhotalul v Chamsey 24 Bom. L.R. 877 
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3. Consideration may be past, present (executed), or future (exe¬ 
cutory). 

4. Consideration may be positive or negative, /.c, an act or absti¬ 
nence. 


Rules as to Consideration in Indian Law 


1. Consideration is necessary to support any agreement. 

2. Consideration must move at the dTesi re of th d promisor. 

3. Consideration may move from the promisee or any other person. 

4. Consideration may be past, executed or executory. 

5. Consideration need not be adequate to the promise. 

6. Consideration must be of sbnre^vaTue, it must be real and not 
illusory. 

7. Consideration must not be something the promisor is already 
under an obligation to do. 

8. Consideration must be lawful and should not be immoral or 
opposed to public policy. 

9. Every agreement must be supported by consideration. 


General Rule: Every agreement must be supported by consideration 
or An agreement without consideration is void. 


Exceptions to General Rule: The following are valid 
there is no consideration: — 


even though 


agreement in writing and registered under the law for 
nn e . !ration of documents and made on account of natural love 

othe^ D betWCen part,es standin 8 ^ a near relation to each 


A Promise to compensate wholly or in part, for a voluntary 
past act or something which the promisor was legally bound to do. 

(3) A promise in writing and signed to pay a time-barred debt. 

Difference Between English and Indian Law 


English Law 

1. Consideration must move from the 
promisee only. 


2. A voluntary past act is no conside¬ 
ration. 

3. Every simple agreement must be 
supported by consideration. For¬ 
mal or specialty contracts do not 
need consideration. 

4. Consideration is necessary not 
only for the formation of a con¬ 
tract but also for its discharge or 
waiver of the promise under it in a 
bilateral agreement 1 Accord and 

satisfaction). 


Indian Law 

1. Consideration may move from die 
promisee or any other person i.e. a 
stranger to consideration may sue 
on the conti act. 

2. A past act whether voluntary or not 
will support a subsequent promise. 

J. All agreements must be supported 
by consideration. 


4. Consideration is necessary for the 
formation of the contract not for its 
discharge or waiver. 
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TYPICAL QUESTIONS 

1. A stranger to a contract cannot sue.’ However there are certain excep¬ 
tions to th-s rule both under the Indian and English law. What are they? 

2. Discuss the rule that a third party to a coniract cannot sue opon it. 

3. Critically examine the following:— 

(a) “All coniracts without consideration are void”. 

(b) “All void contracts are not necessarily illegal”. 

4. Indicate the cases where agreements made without consideration are valid. 

X promises in writing to subscribe Rs 10,000 to the Gandhi Memorial 

Fund. Subsequently X , did not pay the subscription. Can the contract be enforced 
against A'? Explain giv,ng reasons. 

5. In what circumstances, if any, may a third party sue on a contract entered 
into between two parties? 

A » a solicitor, agrees with his partner B that, on the death of either part¬ 
ner the survivor will pay an annuity of Rs 1 000/- to the widow of the deceased 
pariner A dies and B refuses to pay anything to C who is A*s widow. Advise C. 

6. Explain consideration as an element in a valid contract. State the excep¬ 
tions to the rule that an agreement without considrration is void. 

7. Define past and executory consideration. Is adequacy of consideration 
material for the purpose of determining whether an agreement is a valid contract? 

8. Should consideration always move from the promisee? 

9. A fell into a river. B rescued him, and in gratitude A made an oral pro¬ 
mise to pay B Rs 1,000. A now refuses to pay the money. Has B any remedy 
against A? 

10. (a) A writes to B ‘At the risk of your own life you saved me from a 

serious motor accident. I promise to pay you Rs 500 ”. A does not 
pay the amount. Advice B as to his legal rights. 

(b) A contracted with B corporation to build a number of houses. In 
calculating the co$t of the houses A by mistake deducted a particular 
sum twice over and submitted his estimates accordingly. The corpo¬ 
ration agreed to the figures which were natu.ally lower than the 
actual cost. Discuss whether the agreement as it stood when the 
corporation affixed its seal is binding. 




Chapter 8 



CONTRACTS 
Lawful Object 


Agreements must be for a Lawful Object and not Contrary to 
Positive Law , Morality or Public Policy. 

The Indian Contract Act lays down in Section 23 that where 
the consideration or object of an agreement is 

(1) forbidden by law, or 

(2) is of such a nature that, if permitted, it would defeat the 
provisions of any law, or 

(3) is fraudulent^ or 

(4) involves or implies injury to the person or property of 

another, of --- 

(5) the Court regards as immoral or opposed to public policy. 
Such agreement is void. 

The word “object” is used in this section as distinguished 
from “consideration” and means “purpose” or design. 1 

We shall now deal with each of the above in detail. 


1 Jaff'er Meher All v. Budge Budge Jute Mill* Co. (1935) 33 Cal. 702, 710 
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1. Forbidden by Law 

According to Section 23, if the object or consideration of an 
agreement is forbidden by law, the agreement is void. Thus where 
the agreement is to do something which is punishable by the crimi¬ 
nal law or is prohibited by any other statute or regulations made 
by a competent authority as in the case of delegated legislation, 
the object of the agreement is unlawful. 

Illustration 

A y B, and C enter info an agreement for the division among them of goods 

acquired, or to be acquired by them by robbery. The agreement is void, as the 
object is unlawful. 

2 Defeat the Provisions of anv Law 

% 

If the object or consideration of an agreement is of such a 
nature that, if permitted, it would defeat the provisions of any 
law, the agreement is for an unlawful object or consideration and 
therefore void under Section 23. 

These are cases where though the agreement may not be 
expressly forbidden by law its effect may be such that it would 
adversely affect the provisions of law. 

Illustration 

An agreement between a landlord and tenant that the tenant 
would not avail himself of the protection of the Rent Act is void 
because though the Rent Act does not forbid such agreements it 
would defeat the provisions of the statute. 2 

3. Is Fraudulent 

Agreements for the purpose of committing a fraud are void as 
the object is unlawful. 

Illustration 

An agreement between persons to buy shires in a company with the object of 
inducing the public to believe that there is a market for such shares is fraudulent 
and therefore void. 

4. Injury to Person or Property 

Agreements to commit assault, murder or other physical injury 
to any person or, to set fire or otherwise damage someone’s pro¬ 
perty would be void under this head. 

8 Saleh v. Manekji. 50 Cal. 491 
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5. If the Court Regards it as Immoral 

Agreements where the object or consideration is immoral are 
void. 


Illustration 

Where an agreement is made to let a house for an immoral purpose, or to 
print an indecent picture or book, it is void and the landlord in the former and 
the printer In the latter case cannot sue on it. 


6. Opposed to Public Policy 

Public policy is difficult to define precisely. An agreement is 
regarded as opposed to public policy if it is of such a nature that 
it tends to prejudice the general welfare of the State or the inte¬ 
rest ol the public, such as agreements which prejudice the State’s 
interests in time of war (trading with enemies) or stifling prosecu¬ 
tions. In private life agreements which attempt to impose incon¬ 
venient and unreasonable restrictions on the rights of individuals 
to freely exercise any lawful trade or calling are opposed to public 

policy with certain reservations. These are called “agreements in 
restraint of trade”. 


The Courts cannot invent a new head of public policy but the 
doctrine of public policy can be applied to new cases within the 
heads already recognised. 

The following are some of the recognised heads of public 
policy. 

(a) A^reemen>s in Restraint of Trade 


ENGLISH LAW 

If an agreement is entered into, which places a certain rest¬ 
raint or check on the liberty of a person to carry on a lawful busi¬ 
ness, trade or profession, such an agreement may be good or void 
according as to whether the restraint imposed is reasonable or not. 
Whether the restraint is reasonable or otherwise, is a question of 
l.ict which would have to be decided according to the circumstan¬ 
ces of each individual case. Persons buying up a business and pay¬ 
ing money for goodwill generally require the seller to give them an 
agreement to the effect that he will not trade within certain limits, 
n spite of this restraint such an agreement may be good if the res¬ 
triction is reasonable. Reasonable means such as would afford the 
party a fair protection as far as his interests are concerned. No 
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limit as to time or space is necessary in order to bring a contract 
within the definition of reasonableness; but in Lid i the restraint 
must be “within specified local limits” which seem reasonable to 
the Court looking to the nature ol the business. Thus a wide res¬ 
traint which is unlimited as to space would certainly be considered 
unreasonable in India. A contract, however, to sell all salt produced 
to B and not to anyone else at a certain price is not a restraint 
which is objectionable. In the case of agreements of service if an 
employee agrees that he will not compete with his employer during 
the term of service, it is not a restraint of trade. 

To Summarise , contracts in restraint of trade are not contrary 
to public policy and are valid if 

(1) they are not unreasonable looking from the standpoint of 
the person on whom the restraint is levied, or if 

(2) they are reasonably necessary to protect the interest of the 
party in whose favour the restraint is imposed, or if 

(3) they are generally speaking not injurious to the public. 

Under the old Common Law dating from the age of Queen 
Elizabeth, all restraints of trade were considered to be undesirable 
and bad, but in course of time it was realized that in the business 
world particularly, certain restraints were not contrary to public 
policy but were desirable in the interest of trade itself: for example, 
when a person wishes to sell the goodwill of his business, unless 
the seller can be restrained from carrying on a competing business 
in the same line, the amount paid by way of goodwill will be lost 
and the seller under such a circumstance will not be able to secure 
any goodwill value at all. Thus the rules against restraints were 
gradually relaxed. If on reading a contract it appears that the 
restraint is unreasonable and would be against the interest of either 
party, that will constitute an objectionable restraint. Of course the 
court will decide this question by taking all the circumstances, 
such as the nature of the business or trade or occupation, the area 
covered by the restraint, and the period of time for which the 
restraint has to operate, into consideration. 

INDIAN LAW 

The Indian Low as to restraint of trade is found in Section 27 
of the Indian Contract Act and in Sections 11, 36, 54 and 55 of the 
Indian Partnership Act. In India, the general rule is that an agree¬ 
ment under which a restraint is imposed on the liberty of a person 
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to carry on a lawful trade, profession or business is void and 
ineffective as far as such restraint is concerned the exact wording 
of the section being, “Every agreement by which anyone is rest¬ 
rained from exercising a lawful profession, trade or business of any 
kind, is to that extent void”. This means that if, the agreement can 
be divided into separate parts it will be valid as to the parts which 
are not in restraint ot trade but if it is indivisible the whole agree¬ 
ment will be void. However the following restraints (ve valid even in 
Indian law provided that having regard to the nature of the business, 
such limits appear reasonable to the Court:— 

(1) A restraint, placed on the seller of :he goodwill of a business 
under which he agrees not to carry on a similar business within 

specified local limits as long as the buyer or someone succeed¬ 
ing to the goodwill from such buyer, carries on a similar business 
within the agreed local limits. 3 

(2) An agreement by a partner with his other partners that 

while he is a partner in the firm he will not carry on any business 
other than that of the firm. 4 


(3) An agreement by a panner with his other partners that on 
retiring from the partnership he will not carry on any business 

simi.ar to that of the firm within a specified period or within 

specified local limits. 5 

(4) An agreement among the partners, upon or in anticipation 

of dissolution of the firm, that some or all of them will not carry on 

a business similar to that of the firm within a specified period or 
within specified local limits. 6 


(5) An agreement between any 
firm s goodwill that such partner will 
similar to that of the firm within 
specified local limits." 


partner and the buyer of the 
not carry on any business 
a specified period or within 


traH a u' an c laW ^ thUS ' e ' y ,nh ' on the P° inf of restraint of 

abov? ,herefore unl «s the restraint comes within one of the 

would e JJ Ceptl °° S ’ I \ Wl11 be void ’ and thu3 man y agreements which 

the ahn ^ - d UndCr thC Common law of England are void under 
ue a uove section. 

Se c ti° n 27, Indian Contract Act 

5 Section II ( o ’ Inclian Partnership Act 
0 Sect in KA ln dian Partnership Act 

* j > Indian Partnership Act 
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The following agreements are not in restraint of trade. For ex- 
J>m p e an agreement by a doctor’s assistant that the latter would not 
practise on his own account during the agreed term of his service 
would not be ,n restraint of trade* but if he agreed not to practise 

on his own after the duration of his term of service it would be in 
restraint of trade and therefore void. A stipulation, by which a 

P y (o an agreement undertakes not to sell to others for a specified 

ime any goods of the same description as they are selling to the 

^ er ll ,a^ ^ , ' S n °^ ' n res * ra ' n t trade. So also an agreement to 
a the salt manufactured by A during a specified period to B at 

certain price is not in restraint of trade. When manufacturers 

en eung into trade combinations agree not to sell their goods 

0W a certain price that is not a restraint of trade as it does not 
prevent either party from exercising his business of manufacturing 

or se mg goods. It merely lays down terms on which such business 
may be exercised. 

(b) Marriage Brokerage etc. 

On the same ground of public policy a marriage brokerage 

contract, or an agreement to pa\ money to the parent or guardian of 

a minor in consideration of such parent or guardian consenting to 

t e said marriage, is void and if the minor is not given in marriage 

damages cannot be recovered from the parent or guardian.» Simi- 

arly if the marriage does take place, the parent or guardian cannot 
recover the promised reward . 10 

(c) Interest Against Duty 

' Agreements for the sale of public offices , agreements with 
public servants to use their influence with other public servants in 
order to obtain some benefit , are agreements tending to create 
interest against duty and therefore void. 

(d) Agreements in Restraint of Legal Proceedings 

Certain offences such as assault, etc. are known as compoundable 
offences, i.e., in or outside a court the parties can come to a settle¬ 
ment. There are other offences of a very serious nature which the 
law has declared to be noa-compoundable and in that case any 
compromise made with a view not to prosecute would be bad and a 
criminal offence in itself. In mercantile transactions, frequently, a 

* Charlesworth v. Macdonald 1899, 23 Bom. 103 
3 Dholidas v. Fulchand 32 Bom. 658. 

10 Baldeo Das v. Mohamaya. 15 Cal. W.N. 477. 
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person commits a breach of trust or similar offence. In such a case 
the employer with whom the breach of trust has been committed 
has a right to recover money so misappropriated through a civil 
action. This civil case he may compromise if he so desires but he 
should not give an undertaking that this compromise would mean 

that the party who had committed this serious offence will not be 
prosecuted. 


Agreements in restraint of legal proceedings are void. Section 
28 says that if a party is restricted absolutely from enforcing his 
ri ghts under, or in respect of, any contract by the usual legal 
proceedings in the ordinary tribunals, such an agreement is void 
to that extent. The section, however, exempts from its operation 
contracts to refer to arbitration. This is because a simple contract 
to refer to arbitration does not oust the jurisdiction of the court; 
the arbitrator’s award is liable to he set aside, modified or other¬ 
wise dealt with by the court. If an agreement stated that all the 
disputes between the parties shall be referred to arbitration and 
that the decision of the arbitrators shall be final, the first part of 

the agreement would hold good and can be enforced, whereas the 
second part would be void. 


(e) Champerty and Maintenance 

This is promotion of litigation in which the person promoting 
has no interest, with or without a bargain with the party assisted 
by labour or money, to divide the proceeds or gains of such litiga¬ 
tion with the person so promoting or assisting. When there is a 
bargain to receive a share in the property if recovered, it is cham¬ 
perty but when there is no such bargain it is maintenance. The 

1mw forbids such practices and makes the person so wrong¬ 
fully assisting or maintaining the litigation liable to an action for 
carnages at the suit of the person injured. The rules of English 
Law have not been adopted in India but it has been held by the 

nvy Council in Bhaywat Dayal Singh v. Devi Sahu 11 that an agree- 
c ampertous in English Law was nor necessarily vo d in India; 

T™" e proved to be against public policy to render it void. 

*« 1 _ S • * a c ° ntract falling under this heading is proved to be 
sarv f?° pollcy and justice”, or “tending to promote unneces- 
• TnH* ° T a sense ]S immoral” it would be void 

__* s because of the peculiar position of Indian liti- 

j* < 1908), 35 cal. 420 

12 FiSCher V * Kam,a Quicker (1890), 8 M.I.A. 170 
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gants many of whom are too poor to afford an expensive litigation. 
“The uncertainties of litigation are proverbial; and if the financier 
must needs risk losing his money he may well be allowed some 
chance of exceptional advantage.” 13 

(f) Restraint of Marriage 

“Agreements, in restraint of marriage of any person other 
than a minor are void ” (S. 26). Thus an agreement by a person not 
to marry at all is void as being against public policy. In India it 
would also be void even though the agreement refers only to one 
particular person, or a particular class of persons, whom the party 
agreeing undertakes not to marry. In England restraint against 
marrying a particular person is, however, valid. 

We have already dealt with agreements in Restraint of Trade 
and of Judicial Proceedings. 

Part of Consideration or Object Unlawful 

“If any part of a tingt* consideration for one or more objects, 
or any one or any part of several considerations for a single object , 
is unlawful, the agreement is void” (S. 24). 

For example, A promises to superintend on behalf of B> a legal 
manufacture of indigo, and an illegal traffic in other articles, B 
promises to pay a a salary of Rs 10,000 a year. The agreement is 
void, the object of /Fs promise and the consideration for B’s pro¬ 
mise being in part unlawful (ill: to S. 24). 

We learnt in Section 23 that an agreement is void if its object 
or consideration is unlawful. Section 224 follows naturally from 
this as when a consideration or object is indivisible if part of it is 
unlawful the whole agreement is void. The general rule is that 
where you cannot sever the illegal from the legal part of a cove¬ 
nant, the contract is altogether void; but where you can sever 
them whether the illegality be created by statute or by the common 
law, you may reject the bad part and retain the good. 14 

SUMMARY 

Agreements which are for an unlawful object or consideration 
are void. These are agreements where the object or consideration. 

1. is forbidden by law, or 

13 Ram Sarup Court of Wards (1940) 67 I. A. 50 

14 Pickering v. Ilfracombe Ry Co. (1868) L.R, 3C.P. 235 at P.250 
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2 . 

3. 

4. 

5. 

6 . 

Heads 

1 . 

2 . 

3. 

4. 

5. 

6 . 



is such that it would defeat the 

is fraudulent, or 

involves or implies injury to 

another, or 

is immoral, or 

is opposed to public policy 

of Public Policy 

Restraint of trade 
Marriage Brokerage 
Interest against duty 
Restraint of legal proceedings 
Champerty and Maintenance 
Restraint of Marriage 


provisions of the law, or 
the person or property of 



TYPICAL QUESTIONS 


5 


.'S' 



Discuss the Indian Law with regard to agreements in restraint of trade. 


2. What agreements are said to be opposed to public policy? Are they enforce¬ 
able? 


3. What are Unlawful Agreements? Explain their nature and character. 

4. State whether the following agreements are void or valid. Give your 
reasons in each case:- 


(1) A promises to pay a certain sum of money to B , who is an intended 

vyitneis m a suit against A , in consideration of B's absenting himself at 
the trial. 


(2) In a suit by A against B for the recovery of Rs 2,000, A is in need of 

money. C agrees to provide funds to A in consideration of sharing half 
the money recovered from B. 



A promises B t 
his life. 


in consideration of Rs 1,000 never to marry throughout 



A promises fi, in consideration of Rs 1,000 never to 
individual. 


marry a part«cular 


practising n U l K law relaling ,0 Contracts in restra int of trade. A, a doctor 
condition that after ^he Tyn^ ^ ^ assislant for a period of three years, on 

his own for a period of the P1 fiv ° f ' nree A r arS f ‘ S n ° [ l ° practise in Q omb ty on 
in breach of his e five V ea ' s After the first three years had expired, B 

from " SU6S leStrai “ 
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6. A, a machinegun manufacturer, sold his business to a company, in consi¬ 
deration of some amount of goodwill, and covenanted that he wou d not carry on 

a similar business for a certain time anywhere in the world. Is such a covenant 

binding upon him? Is there any difference on the point under the English and 
Indian Laws? 

7. “Certain objects of contract ae forbidden or discouraged by law; and 

though all the other requirements for the formation of a contract to be complied 

with, yet if these objects are in contemplation of the parties when they enter ,nto 

the agreement, the law will not enfoice it”. Discuss the above statement giving 
illustrations. 



i 







Chapter 9 


CONTRACTS 
Agreements not Declared Void 


Agreements not Declared Void 

As WE have learnt in an earlier chapter one of the Essentials 

of a valid agreement, is that it should not have been declared void 

by any law in force in India. The Indian Contract Act has declared 

cer am agreements void therefore such agreements are not contracts 
as they cannot be enforced in court. 

Agreements Declared Void by Contract Act 

The following agreements are void according to the provisions 
of various sections of the Indian Contract Act- P 0aS 

(l> 'SaTl'lT 5 Wh ° hSVe “° '° 8al capaci ' s "* be 

<2> '"" rCd i0, ° tllro “e l ‘ » "maul mistake of fact 

3 betWeen the parties (S. 20) C 

(S 8 23) nentS ’ ' he ° bject ° r consideration °f which is unlawful 

(4) unlawful^s! 24 )“ ^ ^ conSideration or ob ^ of wh.ch is 
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(5) Agreements made without consideration (S. 25) 

(6) Agreements, ia restraint of marriage of any person other than a 
minor(S. 26) 

(7) Agreements in restraint of trade, with certain exceptions (S. 27) 

(8) Agreements in restraint of legil proceedings, except contracts 
to refer to arbitration (S, 28) 

(9) Uncertain agreements (S. 29) 

(10) Wagering agreements (S 30) 

(11) Impossible agreements (S. 56) 

We have already dealt with all the above, except the last two, 
in earlier chapters. 


Wagering Agreements 

A wager is defined by Anson as “a promise to give money or 
money’s worth upon the determination or ascertainment of an un¬ 
certain event”. Section 30 lays down that “agreements by way of 
wager are void and no suit shall be brought for recovering anything 
alleged to be won on any wager, or to recover anything entrusted to 
any person to abide the result of any wager”. 


The section makes an exception in favour of certain prizes for 
horse-racing by providing further that, “This section shall not be 
deemed to render unlawful a subscription or contribution, or agree¬ 
ment to subscribe or contribute, made or eatered into for or toward 
any plate, prize or sum of money, of the value or amount of five 
hundred rupees or upwards to be awarded to the winner or winners 
of any horse-race.” 


With regard to wagering agreements it may be noted that two 
parties may enter into a formal contract for sale and purchase ct 
goods at a given price and for their delivery at a given time. If, how¬ 
ever, the circumstances are such as warrant the legal inference that 
both the contracting parties never intended the actual transfer t>f 
goods, but that their dominant idea was to give or receive the diffe¬ 
rence between the market price and the contract price at the time of 
delivery, such a contract is not based on a genuine mercantile trans¬ 
action, but on a mere wager or bet on the rise or fall of the mar¬ 
ket. In one case a series of contracts were entered into in Dhollera 
for the sale and purchase of Broach Cotton. It was proved that 
Broach Cotton never entered Dhollera and that none of the cont¬ 
racts were ever completed by delivery but by payment of differences 
between the contract price and the market price in Bombay on the 
vatda day. Thus although the contracts were made on printed forms 
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which provided for delivery of cotton and forbade gambling in diffe¬ 
rences it was held on the above that the contracts were by way of 
wager and therefore void. 1 In short, in the case of wagering contracts 
neither party thinks of or intends to perform the contract itself, but 
the dominant idea is to receive or pay differences on the happening or 
failure of an event the final issue of which is uncertain. The agree¬ 
ment will also be a wagering agreement in cases where though the 
dominant intention of the parties was to pay or receive the market 
difference, there was stipulation which gave one of the parties an 
option to demand delivery on the payment of an extra sum. 

It will thus be seen that an agreement which to ail appearances 
is a simple mercantile transaction in the form of an agreement to 
sell may be a pure and simple wager. The Courts of Law will take 
all the circumstances of the case in view before arriving at a decision 
on this point. In the words of Davar J., “what the Court has to do is 
not simply to look at the transactions as they appear on the face of 
them, but to go beyond them, and ascertain the true nature of the 
dealings between the parties by probing into surrounding circum¬ 
stances and minutely examining the position of the parties and the 
general character of the business carried on by them”.- In a later 
case the Privy Council extended this principle considerably by hold¬ 
ing that “the mere fact that a contract for sale and purchase of goods 
is of a highly speculative character, cannot alone vitiate the transac¬ 
tion as a wagering contract within the meaning of Section 30 of the 
Indian Contract Act, 1872. To produce that result there must be 
proof that the contract was entered into upon the terms that perfor¬ 
mance of the contract should not be demanded, but that differences 

only should become payable”. They went further and stated that 
“when no such definite agreement or undertaking was proved and it 
appeared that delivery of the goods might always have been insisted 
on, the contract was not bad on the ground of of wagering”.* 

It may be added here that lotteries are games of chance where 
the prize is dependent on the drawing or casting of lots. The Penal 
Code 4 makes it an offence to keep any office or place for the purpose 
of drawing any lottery without the authority of Government. 

Agreements Collateral to Wagering Contracts 

The Indian Contract Act makes a wagering contract void and 
not illegal, thus the fact that the transaction is a wager dots not taint 

' Doshi Talaksfii v. Shah Ujamshi Vetsi, (1889) 24 Bom. 227 

* \Hurmukhrai Amolakchand v. Nqrotamdas GorJhandas, 9 Bom LR 125 
‘ Section 294 R f mad V ' Chaturbhujadoss and Co., 30 Bom. L.R. 238 

— 8 — 
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collateral transactions, therefore, the said collateral transactions can 
be enforced, e.g. (1) A loan to help the payment of a gambling debt; 
(2) Brokerage on a wagering contract; (3) Deposit on same, etc. 
Under the Bombay Act III of 1865, which follows the English Law, 
agreements collateral to wagering are void and no money knowingly 

of his principal on account of wager¬ 
ing transactions, nor the commission payable by way of fees, reward, 
etc., would be recoverable by action in the Presidency of Bombay 
whether the plaintiff be or not be a party to such a transaction. This 
act applies only to Bombay and therefore elsewhere in India transac¬ 
tions collateral to a wagering agreement are good. 

Teji Mandi Transactions 

These transactions are divided into three classes, viz.: (1; Teji 

pine and simple, (2) Mandi pure and simple, and (3) Teji Mandi or 
both the transactions combined. 

We shall now proceed to explain each class separately with the 
help of an illustration. 

In the case of Teji pure and simple, (known as bull transaction 
( n the London Stock Exchange) what the dealer A does is to secure 
an option to buy a certain quantity of goods, say 100 bales of cotton, 
at Rs 500 per bale. In consideration oi this option being given to 
him by merchant B who deals in Teji, he pays him a premium of say 
Rs 10 on each bale. The option here is to purchase and take delivery 
of these bales at some future date, as fixed by both these parties at 
the time of tne contract, if it suits A , or failing that A is free to 
abandon the option. 1 he option premium paid is of course non- 
returnable in either case. Supposing that on the delivery date the 
market were to rise to say Rs 550 per bale A would exercise his op¬ 
tion to purchase at Rs 500 and make a profit of Rs 50 per bale, less 
his option premium of Rs 10 per bale, / e. a net profit of Rs 40 per 
bale. If, on the other hand, the market were to fall say to Rs 480 on 
the delivery date, A would abandon his option. It will be thus seen 
that as under any circumstance the option money paid is not refun¬ 
dable, the transaction would not result in a profit unless the market 
rises above the margin of Rs 10 per bale which is the option premium 
in this illustration. 

In these transactions, B the seller of the option is known as 
khannar , i.e. ‘the Eater’ of the option and A the buyer is called 
iagednur , i.e. the applier of the option. 

On the same principle, in the case of Mandi (or bear transaction 
in England), if A thinks that the market is going to fall, he secures 
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an option from B to sell a certain number of bales, say at Rs 500 to 
B , to be delivered at some future date fixed by the parties. Here 
supposing that Rs 10 per bale was the option premium and the 
market fails to say Rs 460, A would purchase these bales at Rs 460 
and sell them to B at Rs 500 in terms of his option. Here a would 
make a profit of Rs 40 less the option of Rs 10, i.e., net Rs 30 per 
bale. 

In the above transactions the option was single, i.e., A purcha¬ 
sed in the first case the option only to “buy”, whereas in the second 
case he secured the option only to “sell”. There are other transac¬ 
tions where “double options” are dealt in known as Teji Mandi 
transactions. 

Here what actually happens is that one party buys what is known 
as a double option and pays a certain premium over the contract price 
of the commodity. This gives him the right to buy or sell a certain 
quantity at the price fixed by this agreement on the settling day 
either of the market concerned or as fixed by the agreement. Thus 
if A buys a teji mandi of, say silver at Rs 450 per kg. and for that 
purpose pays Rs 5 for the teji and another Rs 5 for the mandi so 
that if on the settling day the price rises, say it is Rs 465, he may 
buy the agreed quantity making a net profit of Rs 5 per kg. after 
reducing Rs 10 paid by way of premium of each transaction. If, on 
the other hand, the market falls to, say Rs 435, he would sell the 
quantity at Rs 450 and recover Rs 15 per kg. of which Rs 5 would be 
his net profit after deducting Rs 10 per kg. for the option premium. 
The question whether these types of transactions are wagering trans¬ 
actions has been repeatedly discussed in our High Courts. The old 
view was that such agreements were wagering agreements altogether 
and therefore void 5 , but in later decisions it was held that teji mandi 
transactions must be regarded as wagering transactions and the onus 
of proving that they were not such would lie on the party so 
alleging. In a later case this was further improved upon to the 
effect that teji mandi cannot be held as wagers on account of their 
apparent nature and characteristics alone but the common intention 
of parties ought to be proved. 6 In another case where teji alone 
was bought it was decided that a pure teji transaction was on exactly 
the same footing as vnida transactions and unless it could be posi- 
tively proved th at the parties agreed neither to ask for nor to give 

5 Bamachandra v. Ganabison (1910), 12 Bom. L.R. 590. 

* tessiram Jaggonathv. Tulsidas, 37 Bom. L.R. 264; Manilal v. Allibhai, 24 

Joom. L,K, ol2. 9 
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delivery, the transactions were not wagering transactions. 7 Teji 
Mandi contracts are also known as nazarunu contracts * 

Under Section 19 of The Forward Contracts (Regulation) Act of 
1952 ail options in goods entered into after August 24, 1953 are illegal 
and those entered into before that date and which remain to be 
performed become void to that extent. Options in securities are 
similarly declared illegal under the Securities Contracts (Regulations) 
Act, 1956. Thus now all teji, mandi, teji maDdi, galli put, call, or 
put and call transactions are prohibited. 

Impossible Agreements 

Agreements which are impossible of performance are declared 
void under Section 56 of the Indian Contract Act. The impossibility 
may be 

1. Physical 

2. Legal 

3. Initial or ab initio 

4. Supervening or subsequent 

Physical and Legal Impossibility: It sometimes happens that an. 
agreement is entered into which is impossible of performance. This 
impossibility may be physical or legal, it may either exist at the time 
the contract was entered into, or subsequent events may make 
performance of the contract impossible. 

Section 56 of the Contract Act says that “an agreement to do 
an act impossible in itself is void”. In a subsequent paragraph the 
section further lays down that even though the act was not impos¬ 
sible, or unlawful at the moment of time the agreement was made, 
but becomes impossible or unlawful afterwards, the contract be¬ 
comes void when the act becomes impossible or unlawful. 

Illustrations 

(a) A agrees with B to discover treasure by magic. Tne agreement is void. 

(b) A and B contract to marry each other. Before the time fixed for the 
marriage, A goes mad. The contract becomes void. 

(c) A contracts to marry B t being already married to C, and being forbidden 
by the law to which he is subject to practise polygamy. A must make compensa¬ 
tion to B for the loss caused to her by the non-performance of his promise. 

7 Manubhai v. Keshavji, 24 Bom. L.R. 60. 

* Pdthi Singh v. Matu Ram (1932) 13 Lah. 766. 
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(6) A contracts to take in cargo for B at a foreign port. A\ Government 
afterwards declares war against the country in which the port is situated. The 
contract becomes void when war is declared. 

(e) A contracts to act at a theatre for six months in consideration of a sum 
paid in advance by B. On several occasions A is too ill to act. The contract to 
act on those occasions becomes void. 

Initial and Supervening Impossibility: The law both in Eng and 
and India on the question of physical impossibility at the moment of 
time the contract was entered into is the same, viz. that the agree¬ 
ment is void ab initio. On the point of subsequent or supervening 
^possibility, there is a difference between the English and the 
Indian Law. According to the Indian law, if the act was possible or 
lawful at the time of entering into the agreement but a subsequent 
event makes it impossible or unlawful,and if that event is one which 
the promisor could not prevent, then also the agreement becomes 
void. In English Law , if an agreement is possible of performance at 
thetime it is entered into, but an impossibility arises afterwards, that 
in itself is not an excuse for non-performance unless expressly so 
stipulated. However, in particular and exceptional cases where the 
evert which brought about the impossibility is of such a nature that 
it cannot reasonably be supposed to have been in the contemplation 
of the parties when the contract was entered into, the plea of subse¬ 
quent impossibility may be successfully raised. Examples of such 
cases are where performance becomes illegal through an alteration 
of law, or where an event fails to occur or a state of things ceases to 
exist which formed the foundation on which the contract was based, 
or where a contract for personal service is rendered impossible by 
the death or incapacity of the promisor, or in the case of the destruc¬ 
tion of a specific object the existence of which is necessary for the 
performance of the contract. 

Frustration 

A special case of supervening impossibility is known as “Frus¬ 
tration*. In Anson’s words, it occurs “where, through supervening 
circumstances, performance becomes impossible within the time, or 
in the manner contemplated by the parties”, e.g. dislocition of 
business in consequence of war. 

In English Law the doctrine of “frustration of adventure” is 
based on the doctrine of the implied term in a commercial contract. 
For example, where a supervening event such as the seizure of the 
ship by the enemy in time of war and internment of the crew for an 
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Indefinite period was held to put an end to the obligation of the 
shipowner to continue paying the wages of the seamen. 9 

In India the doctrine of frustration is a part of the law of super¬ 
vening or subsequent impossibility where an unexpected evenior 

change of circumstances frustrates the very purpose or basis of the 

contract. It is not based on the English doctrine of the implied 
]n * a ‘> abra < Ghost v. Mugneeram Bangur & Co.,' 0 the Supreme 

Court laid down that Courts in India should look primarily to the 

law in Sections 32 and 56 of the Indian Contract Act. “The essential 
idea upon which the doctrine of frustration is based is that of impos¬ 
sibility of performance of the contract. In fact impossibility and 
frustration are often used as interchangeable expressions. The 
c anged circumstances make performance of the contract impossible 
and the parties are absolved from the further performance of it as 
they did not promise to perform an impossibility”. 

Commercial Impossibility 

In order to be excused on the ground of frustration, a party to 

the contract must prove that the act or promise has become actually 
impossible of performance. 

Mere difficulty of performance or ‘commercial impossibility' is 
no excuse. For example, in one case A had entered into a contract 
to carry goods from Bombay to Antwerp, shipment to be made in 
September. Owing to the outbreak of war A could not perform the 
contract, as the freight from Bombay to Antwerp could only be 
procured at an exorbitant rate. However, it was held that this was 
not impossibility sufficient to excuse performance of the contract as 
contemplated by the Indian Contract Act. 11 Even strikes and resul¬ 
tant stoppage of work has been regarded as insufficient to render a 
contract impossible of performance. 1 ' 2 

Effect of War on Contracts 

Effect of War on contracts with aliens has already been dealt 
with sufficiently earlier in the book. Briefly, the position is that 
agreements entered into with alien enemies during war are voidab 
initio . Those entered into during peace are either suspended during 
hostiliti es or entirely dissolved where it amounts to aiding the enemy. 

9 Horlock v. Beal , (1916) I.A.C. 486 

10 (1954) S.C. 44 

11 Karl Ettiner v. Changandas & Co., 40 Bom. 301 

12 Hari Laxman v. Secretury of State (1927) 30 Bom. L.R. 49 
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Compensation or Refund in cases of Impossibility 

Further in case of such agreements, if one of the parties, who 
knew or with reasonable diligence might have known at the time of 
the agreement that the agreement was unlawful or impossible, enters 
into the contract without letting the other party know of it, and the 
other party does not know of it, then the party who knows of this 
fact would have to compensate the other party for any loss which 
that party suffers through the non-performance of the agreement 
(S. 56). 

When the contract becomes impossible afterwards or is discovered 
to be void, any person who has received any advantage therefrom is 
bound to restore it or to make compensation for it to the person 
from whom he received it (S. 65). Thus a party who has paid any 
amount as a security or deposit in such a contract would be entitled 
to recover it in the event of the contract becoming impossible. 

Illustration 

If A contracts to sing for B at a concert for 1,000 rupees which were paid in 
advance and A is too ill to sing, A is not bound to make compensation to B for 
the loss of profits which B would have made if A had been able to sing, but must 
refund to B the 1,000 rupees paid in advance (ill. to S. 65) 

Formerly in English Lnw t the person who had received any 
advantage under a contract which subsequently became void was not 
bound to restore it and he could in addition demand the balance 
due. 13 Later these decisions were over-ruled by the House of Lords 
who held that an action for the recovery of money paid could be 
maintained on the ground of failure of consideration. 14 

In the same year the Law Reform (Frustration of Contracts) 
Act, 1943 was passed. It provides that where a contract governed by 
English Law has become impossible of performance or is otherwise 
frustrated and the parties thereto have been released from further 
performance all sums paid by one of the parties to the other are 
recoverable. It further provides that if the party to whom the sums 
were paid or payable has incurred any expenses, he may be allowed 
to retain or recover them where the court considers it just. That 
Act does not apply to (1) contracts which contain a provision for 
frustration, (2) charterparties which are not time charterparties or 
charterparties by way of demise, (3) contracts for the carriage of 
goods by sea, (4) contracts of insurance, (5) contracts for the sale 

13 Candler v. Webster (1904), 1 K. B. 493 

1 Fibrosa Spolka A'<cy jna v. Fairbairn Lawson Combe Barbour , Ltd. (1943)A.C.32 
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of specific goods which aro destroyed before the risk has passed to 
the buyer. 


SUMMARY 

Agreements Not Declared Void: One of the essentials of a 
valid agreement is that it shojid not have been declared void by any 
law in force in India. 

Void Agreements: The Indian Contract Act has declared void 
agreements — 

!• by psrsons who have no legal capacity to contract 

2. entered into through mistake of fact 

3. the object or consideration of which is unlawful 

4. part ol the object or consideration of which is unlawful 

5. made without consideration 

6. in restraint oj marriage 

7. in restraint of trade 

8. in restraint of legal pioceedings 

9. which are uncertain 

10. wagering agreements 

11. impossible agreements 

Definition of Wager: “A promise to give money or money's 
worth upon the determination or ascertainment of an uncertain 
event.’ — Anson 

Impossible Agreements: Impossibility may be 

1. Physical 

2. Legal 

3. A b initio (from the beginning) 

4. Supervening or subsequent. 

Initial {ab initio) Impossibility: If the agreement is impossible of 
performance either physically e.g. to marry a person who is already 
dead, or legally e. g. to buy foreign currency without the proper 
authority, the agreement is void from the beginning i.e. void ab initio 
and this is so whether the impossibility of performance was known 
to the parries at the time they entered into the agreement. If, how¬ 
ever, the promisor alone knew of the impossibility he would have 
to compensate the other party. The law in England and India is the 
same as regards impossibility ab initio . 

Supervening Impossibility: When the contract is possible of per¬ 
formance at the time it is entered into but a subsequent event makes 
it impossible of performance, the Indian Law, as we have seen 
already, makes the contract void under Section 56. 

In English Law , however, mere subsequent impossibility was 
formerly no excuse for non-performance. Only if the supervening 
impossibility was expressly stipulated as a ground for avoiding the 
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contract was non-performance excused. Later, this strict rule of 
English Law was relaxed by the doctrine of frustration. 

Frustration: In English Law the doctrine of frustration is based 
on the doctrine of an implied term in the contract. In Indian Law it 
is a case of supervening impossibility and is governed by Section 56. 

Commercial Impossibility: Commercial impossibility means that 
the contract is physically and legally capable of performance but in 
performing it the promisor would be put to extra expense making 
the performance uneconomical. Commercial impossibility does not 
make the contract void. 

Effect of Wai\on Contracts 

i -— ~nt was made with an alien enemy during war it 

. ab ini no. 

2. If it was made before war was declared between the countries of 
the contracting parties it is— 

(a) suspended , to be revived when war ceases, or 

(b) dissolved entirely if it is likely to aid the enemy’s war 
efforts. 

Compensation or Refund 

1. When one of the parties knew of the impossibility or illegality 
at the time of the agreement or with reasonable diligence might 
known, he must make compensation to the other party for any 
loss the latter may have sustained through non-performance 
(S.56). 

2. When an agreement is either discovered to be void or a contract 
becomes void subsequently, any party who has received any 
advantage under such agreement or contract must restore it or 
make compensation to the other party for any loss he may have 
suffered through such non-performance. 

TYPICAL QUESTIONS 

1. (a) How far are rights and liabilities of parties to a contract affected by 

supervening impossibility? 

(b) A sued B for rent due upon a lease. B pleaded that an alien enemy had 
invested the realm with a hostile army of men and with some force entered 
upon the land in possession of B and expelled him whereby he could not 
take the profits and pay the rent. Discuss the validity of this defence of B 
under (i) Indian law, (ii) English law. 

2. Write short notes on: 

(a) Wagering Agreement. 

(b) Impossibility of Performance 

(c) Void Agreements 

3. (a) During his wife’s lifetime F promised to marry G when his wife died. The 

wife died and F refused to marry G. Advice G whether she has any 
remedy. 

(b) D falsely pretends to E that D is a bachelor and persuades E to get enga¬ 
ged to himself. D is in fact married. Has E any remedy when she dis¬ 
covers the truth. 



Chapter 10 








V 







ONTRACTS 

Contingent 



Contracts may be classified as— 

1. Absolute, i.e. f to be performed irrespective of any contin¬ 
gency. 

2. ( onditional or Contingent, i.e., dependent on some event. 

All conditional contracts are not, however, contingent, as we shall 
see later. 

A “contingent contract” is a contract to do or not to do some¬ 
thing, if some event, collateral to such contract, does or does not 
happen (S. 31). 

Illustration 


A contracts to pay B Rs 10,000 if B’s house is burnt. These 
contracts cannot be enforced unless and until the contingent event 
happens (S. 31). A wager is a contingent agreement but as it is 
declared void by Section 30 a wager is not a contingent contract. 

Often contracts are entered into which are enforceable on the 
happening of some event or contingency, e.g., an insurance contract 
where an insurance company agrees to pay a certain amount on the 


Contracts: Contingent 


123 


destruction, or damage of the property insured. A builder’s right to 
recover his bill for the work actually done is frequently made by 
agreement contingent on the architect certifying it as satisfactory, 
and so on. 

These contingent contracts are good if the contingency provi¬ 
ded for was not impossible at the moment the contract was made. 

Illustration 

Where A says to B, “I shall pay you Rs 1,000 if you marry C’s only daughter**, 
and where C’s only daughter was dead before A said this, the contract is void 
because the contingency was in itself impossible at the very inception, i.e., ab 
initio. 

If on the other hand, the contingency was not impossible at the 
moment of time the contract was entered into, but subsequent events 
make it impossible, the contract becomes void from that moment. 

Illustration 

Where A contracts to pay B Rs 1,000 if he marries C, the contract becomes 
impossible from the moment of time C dies unmarried and the contract is thus 
void from that time. But if C does not die but marries some other man, say D, 
then, also as provided by Section 34, the contract may be taken to have become 
impossible and void even though there is the remote possibility of D dying during 
the lifetime of B and C and of B marrying C thereafter. On the same principle, if 
a period is fixed during which the contingency has to happen, the contract 
becomes void and impossible on the expiration of that period. 

Contracts of insurance, indemnity and guarantee are examples 
of contingent contract but although wagers are contingent agree¬ 
ments they are not contracts because they are declared void by the 
Indian Contract Act. 


Essentials of a Contingent Contract 

1. The performance of a contingent contract will depend on a 
future event. 


2. The happening of the event must be uncertain. 

3. The uncertain event must be a collateral or incidental event 
and not part of the promise. For example if A promises to pay B a 
certain sum for painting a’& car with a condition that payment will 
he made only after the job is complete, this is not a contingent 
contract, though a conditional one, because the condition on which 

e payment depends is the very act contracted for and not a 
collateral event. 
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Rules Regarding Contingent Contracts 

The ruies regarding contingent contracts are found in Sections 
32 to 36. 

1. Contingent contracts to do or not to do anything if an un¬ 
certain future event happens cannot be enforced by law unless and 
until that event has happened. 

If the event becomes impossible such contracts become void 
(S. 32). 

Thus a contingent contract is enforceable only on the happening 

of the uncertain event and if the event becomes impossible, contract 
becomes void. 

Illustrations 


(a) A makes a conti act with B to bay B's horse if A survives C. This contract 
cannot te enforced by law unless ard until C dies in A *s Uifetime. 

(b) A makes a contract with B to sell a horse to B at a specified price, if C, 
to whom the horse has been offered, lefuses to buy it. The contract cannot be 
enforced by law unless and until C refuses to buy the horse. 

(c) A contracts to pay B a sum of money when B marries C. C dies without 
being married to B. The contract becomes void. 

2. Contingent contracts to do or not to do anything if an un¬ 
certain future event does not happen can be enforced when the hap¬ 
pening of that event becomes impossible and not before (S. 33). 


Illustration 


A agrees to pay B a sum of money if a cenain ship docs not return. The ship is 
sunk. The contract can be enforced when the ship sinks. 

3. If the future event on which a contract is contingent is the 
way in which a person will act at an unspecified time, the event shall 
be considered to become impossible when such person does anything 
which renders it impossible that he should so act within any definite 
time, or otherwise than under further contingencies (S. 34). 

Illustration 


A agrees to pay B a sum of money if B marries C. C marries D. The marriage 
of B to C must cow be considered impossible although it is possible that D may 
die and that C may afterwards marry B. 


4. Contingent contracts to do or not to do anything if a speci¬ 
fied uncertain event happens within a fixed time become void if, at 
the expiration of the time fixed, such event has not happened or if, 
before the time fixed, such event becomes impossible (S. 35). 
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5. Contingent contracts to do or not to do anything if a specified 
uncertain event does not happen within a fixed time may be enforced 
by law when the time fixed has expired and such event has not hap¬ 
pened or, before the time fixed has expired, if it becomes certain that 
such event will not happen. 

Illustrations 


(a) A promises to pay B a sum of money if a certain ship returns within a year. 
The contract may be enforced if the ship returns within the year, and becomes void 
if the ship is burnt within the year. 

(b) A promises to pay B a sum of money if a certain ship does not return 
within a year. The contract may be enforced if the ship does not return within the 
year, or is burnt within the year. 


6. Contingent agreements to do or not to do anything if an im¬ 
possible event happens are void, whether the impossibility of the 
event is known or not to the parties to the agreement at the time 
when it is made. 


Illustrations 

(a) A agrees to pay B Rs 1,000 if two straight lines should enclose a space. 
The agreement is void. 

(b) A agrees to pay B Rs 1,000 if B will marry A'% daughter, C. C was dead at 
the time of the agreement. The agreement is void. 


SUMMARY 

Definition: A contingent contract is a contract to do or not to 

do something, if some event, collateral to such contract, does or does 
not happen (S. 31). 

Rules as to Contingent Contracts 

1. Contingent contracts to do or not to do anything if an un¬ 
certain future event happens cannot be enforced by law unless and 

until that event happens. 

2. Contingent contracts to do or not to do anything if an uncer¬ 
tain future event does not happen can be enforced when the happen¬ 
ing of that event becomes impossible, and not before. 

3. If the future event on which a contract is contingent is the 
way in which a person will act at an unspecified time, the event will 

t> ^^ < i? S1< ^ ere< ^ 10 b ecome impossible when such person does anythin** 
which renders it impossible for him to act in that manner. 

4. Contingent contracts to do or not to do anything if a specified 
unceitain event happens within a fixed time becomes void if at the 

expiry ofthe fixed time, such event does not happen or before the 
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fixed time has expired, it becomes certain that such event will not 
happen. 

5. Contingent agreements to do or not to do anything if an 

impossible event happens, are void, whether or not the impossibility 

of the event is known to the parties to the agreement at the time it 
was made. 

6. Agreements which are contingent on impossible events are 
void. 


TYPICAL QUESTIONS 


1. What do you mean by contingent contracts? Explain their validity. 

2. (a) What is Contingent Contract? 

(b) When can a party enforce such Contract? 

3. Are the following contracts contingent contracts? How will you decide them? 

(a) A agrees to pay D Rs 500, if C passes his LL.B. examination in 1972. C 
passes his examination in 1972. 

(b) A agrees to pay B Rs 500 if SS. Orlando does not return within the year. 
The ship is sunk within the year. 

(c) A agrees to pay B Rs 500 if B will marry his own daughter C. C was dead 
at the time of agreement. 

4 (a) During his wife’s lifetime A promised to marry B when his wife died. 

The wife died and A refused to marry B. Advise B whether she has any 
remedy. 

(b) A contracts to pay B a sum of money when B marries C. C dies without 
being married to B. Advise A. 

5. (a) Discuss the principles underlying contingent contracts. 

(b) A insures the life of B, a wife of his clerk. B dies. Is A entitled to claim 
under the Insurance Policy? Why? 



Chapter 11 


CONTRACTS 

Termination 


Contracts may be terminated or discharged by any one of 
the following methods:— 

(0 By Agreement (Novation, Accord and Satisfaction, Waiver, 
Remission, Rescission, Alteration). 

(2) By Fulfilment or Performance. 

(3) By Breach. 

(4) By Lapse of Time. 

(5) By Impossibility. (Frustration) 

(6) By Operation of Law. (Death, insolvency, merger) 


(1) BY AGREEMENT 


the important ways in which contracts 
inent will now be detailed. 


are terminated by agree- 


Novation 


. Th , e ,a "' w ‘ th regard to n0vation is explained by Section 62 of 
.he lndu. Contract Ac. -If parties „ a c.Cr.c, agree ttaf 
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tituce a new contract for it, or to rescind or alter it, the original con¬ 
tract need not he performed”. Tue term “novation” implies the 
substitution of a new contract for the old one, between the same or 
between different parties, the consideration being the discharge of 
the old contract. 1 The usual and the most common form of nova¬ 
tion is substituting a new debtor in place of an old one with the con¬ 
sent oi the creditor, e.g. A owes money to B under a contract. It is 
agreed between A,B and C that B shall henceforth accept C as his 
debtor instead of A. The old debt of A to B is at an end, and a new 
debt from C to B has been contracted. The most essential point in 
the case of novation is that the original debtor goes out aod the 
liability of the new contracting party is accepted in his place. 2 

Accord and Satisfaction 

According to English Common Law consideration is necessary 
both for the formation as well as the discharge of a contract unless 
the agreement is by deed. Therefore, in order to discharge an exist¬ 
ing obligation under a contract accord and satisfaction are necessary. 
By accord is meant an agreement, between the parties to the origi¬ 
nal contract, to do something different from what was required by 
the contract. The accord is satisfied when the new agreement is per¬ 
formed. Thus in Aceord and Satisfaction, Accord is the new agree¬ 
ment and Satisfaction is its performance. Where a creditor is paid 
earlier and he agrees to take it and allows a discount to the debtor 
there is an agreement falling under this head. Also where there 
is a dispute as to the amount due on a contract and a settlement is 
reached or where a compromise is made under a deed or arrange¬ 
ment in insolvency there is an accord and satisfaction. 

A Right to Sue on Original Consideration in case of a Bill or Note 

In this connection it should be noted that where a cause of 
action is once complete in itself aad then the debtor gives a promis¬ 
sory note or accepts a bill the creditor has a right to sue either on 
the note or bill or on the original consideration, e.g. where A sells 
goods to B and thereafter B gives A promissory note or accepts A’s 
draft, A has the option either to sue on the bill or the note or, if for 
some reason he cannot do so (say the bill is improperly stamped), 
to sue B on the original consideration viz., the goods sold and deli¬ 
vered. Where, however, the original consideration is.the bill or 
note as where it is given in consideration of a loan of money made 
against it, there is only one cause of action. 


1 Scarfe v. Jardine (1882) 7 A.C. 345 
8 Nadimulla v. C ha nap a , 5 Bom. L.R. 617 
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ission 


“Every promisee may dispense with or remit, wholly or in part, 
the performance of the promise made to him, or may extend the 
time for performance or may accept instead of it any satisfaction he 
may think fit. (S. 63). Thus a contract may be discharged by remis¬ 
sion of performance or extension of time or by the acceptance of 
any other satisfaction by the promisee. 

Illustrations 

(a) A promises to paint a picture for B. B afterwards forbids him to do so. 
A is no longer bound to perform the promise. 

(b) A owes B Rs 5,000. A pays to B and B accepts, in satisfaction of the 
whole debt, Rs 2,000 paid at the time and place at which the Rs 5,000 were pay¬ 
able. The whole debt is discharged (ills, to S. 63). 

Here Ihe law differs from the English Law because in English Law 

as we have seen under Accord and Satisfaction, every release must 

be either by deed or supported by consideration whereas our Indian 

Law does not require consideration or a new agreement to support a 
remission of performance. 

Arising from the rule laid down by this section, an agreement to 

extend the time for the performance of an agreement also does not 

require consideration in India to support it on the ground that it is a 

partial remission of performance. There must be an agreement to 

extend the time for performance a s mere forbearance to sue is not 
covered by Section 63. 

Rescission 


When a person at whose option a contract is voidable rescinds it 

the other party need not perform his promise and the party who 

rescinds must restore the benefit which he may have received under 

the contract. This is provided by Section 64. The principle behind 

this is that “no man can at once treat the contract as avoided by 

him, so as to resume the property whieh he parted with under it and 

at the same time keep the money or other advantage which be has 
obtained under it”. 3 


The benefu which is to be restored must have been received under 
the contract. For example, if an amount has been handed over bv A 
to B as a deposit to be forfeited if .4 does not complete the contract 
such deposit is not to be returned as it is not a benefit received under 

3 Clough v. L. & N.W.R. (1871) L.R. 7 Ex. 27 
— 9 - 
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the contract but by way of security for the due performance of the 
contract. 

When a contract has been rescinded under Section 39 /. e. on 
refusal ol the other party to perform his promise wholly, the party 
rescinding must return any benefit received under the contract but he 
will, of course, be entitled to claim damage from the defaulting 
party for breach of contract. The exact words of Section 39 are, 
“when a party to a contract has refused to perform, or disabled him¬ 
self from performing his promise in its entirety, the promisee may 
put an end to the contract unless he has signified, by words or con¬ 
duct, his acquiescence in its continuance”. 

A contract may also be rescinded on the ground of fraud, undue 
influence, etc. as we have already seen. 

The rescission of avoidable contract may be communicated or 
revoked in the same manner, and subject to the same rules, as apply 
to the communication or revocation of a proposal (S. 66). 

Alterations in a Contract 

If an alteration is made in a contract with the consent of all the 
parties to the contract the original contract need not be performed 
(S. 62); but the new contract in its altered form takes its place. If, 
however, one of the parties to the contract, while the contract is in 
his custody, makes an alteration, without the consent of the other party 
either by erasure or addition, and ij that alteration is material , the 
result is that the whole contract is discharged in so far as he is con¬ 
cerned. The consequence is the same if a stranger made this altera¬ 
tion while the document was in the possession of a party to the con¬ 
tract. The only exception that can be pleaded in such a case is that 
the alteration was made through a mistake or accident. A material 
alteration is one which alters the legal effect of the contract. Thus 
where the date of a bond was altered the alteration was material and 
it was held to avoid the bond. 4 Similarly, an alteration on a bill of 
exchange from D. P. to D. A. was held to be a material alteration 
which avoided the contract. 5 

Assignment of Contracts 

Generally speaking, the benefits of contracts can be assigned but 
not the /lability or burden. Our Indian Contract Act has no Section 
dealing with the assignment of contracts. 


4 Gogun Chunder Ghose v. Dhuro nidhur (1881), Cal. 616 

5 Mesha Ahronel v. The National Bank oj India (1903), 5 Bom. L.R. 524 
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In England, however, under the Judicature Act 8 , a creditor may 
assign his claim or a person who has a right on any property may 
assign such right unless the assignment constitutes the alteration of 
the burden which the contract throws on the assignor. Such an 
assignment must be (1) absolute aai not by way of charge (2) in 
writing which must be signed by the assignor and (3) written notice 
must be given to the debtor of such assignment. No consideration 
is necessary and the assignee takes subject to equities, i.e. the trans¬ 
feree is in no better position than his transferor. In other words 
the Act makes effectual the assignment of a legal close in action and 
enables the assignee to sue in his own name. A c.ose in action is a 
personal right on property which can only be claimed or enforced 
by action and not by taking physical possession. There are cont¬ 
racts such as those of policies of life and marine insurance which are 
assigned under special Acts. Bills of lading are assignable in English 
Law under the Bills of Lading Act, 1885 and in Indian Law under 
the Indian Bills of Lading Act, 1856 and a bill of exchange or a 
negotiable instrument is transferable or assignable under the Bills 

of Exchange Act of England and the Negotiable Instruments Act of 
India. 

There may be devolution or assignment by death or insolvency. 
This is called assignment by operation of law. la case of death the 
property of a person devolves on his executors if he has died leaving 
a will naming the executors in it or failing that to his administra¬ 
tors. On the same principle, by the operation of the law of insol¬ 
vency, on the adjudication of an insolvent debtor all his property 
vests in the official assignee in India or the official receiver, or trus¬ 
tee in bankruptcy in England, and in England if a person is 
convicted of felony or treason his rights of action during his dis¬ 
ability as well as those existing at the time of his conviction vest 
in an administrator appointed by the Crown. 

An actionable claim can always be assigned in India but the 
assignment in order to be complete and effectual must be made by 
an instrument in writing. In India, the transfer of an actionable 
claim does not require notice to the debtor, to be complete and 
effectual (S. 130, Transfer of Property Act). It has also been held in 
India that the interests of a buyer of goods in a contract for forward 
delivery can be assigned and that such an interest constitutes an 
actionable claim within the meaning of the Transfer of Property 

c Now repealed by the Law of Property Act , 1925 
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Act. But ones a contract is broken a mire right to sue for da 
cannot be assigned either in English or Indian law. 


ii 


ages 


It also happens that a contract may contain a clause in which it 
is clearly provided that, on the happening of a certain event the con¬ 
tract is to terminate, then in such a case the happening of the event 
contemplated brings such a contract to an end and discharge the 
parties concerned as provided for in the agreement. 


12) BY FULFILMENT OR PERFORMANCE 

Fulfilment or Performance of a contract ought to be strictly in 
accordance with the requirements of law as laid down in Sections 37 
to 67 of the Indian Contract Act. Section 37 clearly states that in 
order to claim performance the parties to a contract must have 
actually performed what they had undertaken to do under the cont¬ 
ract, or must have shown that all the time they were ready and wtlT 
ing to perform their respective promises. In case where the promise 
is ol a nature that by implication, or by the nature of the contract, 
personal performance is agreed upon then the person concerned 
must actually perform or must be willing and ready to perform his 
part personally. He cannot in such a case delegate his work to 
others. . 

The law expects every person who claims to sue oi a contract on 
the ground that he performed his part, or was ready and willing to 
do so, to prove: 

(1) that his performance or offer of performance was uncondi¬ 
tional, y 

(2) that it was made at a proper time and place and that the 
person to whom it was made had a reasonable opportunity to ascertain 
such a willingness, and 

(3) if the performance constituted the delivery of anything, it 
must be shown that the other party was given a reasonable opportunity 
of sating that the thing offered was the thing which the promisor had 
bound himself with the promise to deliver. 

Valid Tender ' 

An offer to one of several joint promisees has the same legal 
consequence as an offer to all of them. Where the performance is by 
payment , the payment must be absolute and of the exact amount due 

7 Jaffer Me he r at i v. Budge Budge Jute Mill Co. (19 06J, 33 Cal. 7U2 affirmed in 
34 Cal. 289, Hansraj Morarji v. Nethoo Gangaram (1907), 9 Bom. L.R. 838 
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in the legal tender money of the country. Besides this the money 
should actually be .shown, as a mere letter offering to pay would not 
amount to a valid tender. "T he tender should he made at the proper 
time and place. Ir a cheque is offered in payment a creditor is not 
hound to accept it; but it he once accepts, it will be a valid tender and 
that facr cannot afterwards be taken as a ground for not performing 
the contract. Where the order in which reciprocal promises are to be 
performed is expressly fixed by the contracts that order must be 
followed, if not the order which the nature of the transaction requ¬ 
ires may be followed (S. 52). 

When Time is of the Essence of the Contract 

We have seen that a contract must be performed at the proper 
time and place. The contract generally fixes the time at or before 
which the agreement has to be performed and thus time is said to be 
made the essence of the contract. In such a case failure to perform his 

part of the contract by one of the parties within the specified time 

limit makes the contract or so much of it as has been performed, 
voidable at the option of the injured party. If, on the other hand, it 
was not intended that lime was to be of the essence of the contract, 
though the date was specified , the failure to perform will not make 
the contract voidable at the option of the other side, but all that the 
injured party will he entitled to are da mages or compensation (S. 55). 

This rule as to the intention of the parties to make time the 
essence of the a ntract applies differently in cases of contracts for the 
sale of land and those for the sate of merchandise. In the case of the 
former the intention has to be expressed in un-mistakable language, 
as otherwise, equity presumes that the time of performance was not 
intended to be of importance. In mercantile or commercial contracts , 
however, the presumption is quite the other way. When merchants 
mention time and dates in their contracts they are taken to mean and 
intend that the stipulation has to be carried out. It is well settled that 
in contracts other than mercantile ones, stipulations as to time are, 
in the absence o i express or implied proof cf the contrary, not to be 

of the essence of the contract. On the other hand, in a mercantile 

contract, ordinarily, time constitutes the essence of the contract, the 
reason being that a mercantile contract is not always an isolated 
transaction, but constitutes a link in the chain of transactions which 
the parties enter into in the course of their business with others.' 5 


H Sahu & Co. v. Sri ram Vijay Kumir, 1971 (2) C.W 
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By Whom Contracts must be Performed 

Sections 40 to 45 deal with the question of by whom promises 

under a contract are to be performed and the devolution of joint 

liabilities and rights. The term promise is used in the Indian Contract 
Act to mean an accepted proposal. 

(1) Personal Contracts 

In the case of personal contracts, such as those which require the 

exercise of personal skill and diligence, the promisor himself must 
perform his promise. (S. 40). 

Illustration 


A pr0mises to pa,nt a picture for B • A must perform this promise personally. 

(2) Other Contracts 

In other cases, i.e . % in the case of contracts which do not depend 
on personal considerations, either the promisor or his duly authorised 
agent may perform the promise. (S. 40). 

Illustration 


A promise! to pay B a sum of money. A may perform this promise, either by 
personally paying the money to B or by causing it to be paid to B by another; and, 
if A dies before the time appointed for payment, his representatives must perform 
the promise, or employ some proper person to do so. 

Death of Promiser 

On the death of the promisor the liability for performance 
devolves on his representatives unless a contrary intention appears 
from the contract (S. 37). 

Illustration 

m \ 

A promises to deliver goods to fiona certain day on payment of Rs 1,000. 

A dies before that day. A’s representatives are tound to deliver the goods to B and 
B is bound to pay the Rs 1,000 to A’s representatives. 

The representatives of the deceased would be the executors 
named in the will or administrators of the deceased’s estate. The 
liability of such representatives is limited to the estate of the deceased 
which has come into their hands. 

The exception is where the contract is of such a personal nature 
that performance by representatives will not be according to the 
intention of the parties to the contract. 


Contracts: Termination 


133 


Illustration 

A promises to paint a picture for B on a certain day at a certain price. A dies 
before that day. The contract cannot be enforced either by A's representatives or 
by B. 

(4) Third Party 

If the promisee accepts performance from a third party, he can¬ 
not afterwards enforce it against the promisor (S. 41). 

(5) Devolution of Joint Promises 

(a) All the joint promisors are liable during their lifetime to 
perform the promise. 

(b) When two or more persons have made a joint promise the 
promises may , in the absence of a contract to the contrary, compel any 
one or more of such joint promisors to perform the whole of the 
promise. Each of the joint promisors may, however, compel every 
other joint promisor to contribute equally with himself to the per¬ 
formance unless a contrary intention appears from the contract. 

(c) If one or more of the joint promisors have been released by 
the promisee, the promise must be performed by those who are not 
so released (S. 44). 

(d) In the case of death of any joint promisor the survivors 
together with the representative of the deceased promisor must per¬ 
form the promise (S. 42). 

(e) After the death of the last surviving joint promisor, the repre¬ 
sentatives of all jointly must perform it (S. 42). 

Contribution by Joint Promisors 

Every joint promisor has the right to compel every other joint 
promisor to contribute equally with himself to the performance of 
the promise, unless a contrary intention appears from the contract. 

If, however, any joint promisor fails to make such contribution 
the remaining joint promisors must bear the loss arising from such 
default in equal shares. This rule, however, does not prevent a surety 
from recovering from his principal, payments made by the surety on 
behalf of the principal, nor entitle the principal to recover anything 
from the surety on account of payments made by the principal (S. 43). 

Illustrations 

(a) A y B and C jointly promise to pay D Rs 3,000. D may compel either 
A or B or C to pay him Rs 3,000. 
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(b) A, B and C jointly promise to pjy D the sum of Rs 3,000. Cis compelled 
to pay the whole. A is insolvent, but his assets are sufficient to pay one-half of 
his debts. C is entitled to receive Rs 500 from A’s estate, and Rs 1,250 fiom B. 

(c) A, B and C are under a joint promise to pay D Rs 3,000. C is unable to 

pay anything, and A is compelled to pay the whole. A is entitled to receive Rs 1,500 
from B. 

(d) A , B and C are under a joint promise to pay D Rs 3,000, A and B being 
only su'eties for C. C fails to pay. A and B are compelled to pay the whole sum. 
They are entitled to recover it from C. 

Devolution of Joint Rights 

When there are joint promisees , i.e., when a person has made a 
promise to two or more persons jointly, then unless a contrary inten¬ 
tion appears from the contract, the right to claim performance rests, 
as between him and them, 

(a) with them during their joint lives, and 

(b) after the death of any of them, with the representative of 
such deceased person jointly with the survivor or survivors, and, 

(c) after the death of the last survivor, with the representative 
of all jointly (S. 45). 

Illustration 


A , in consideration of Rs 5,000 lent to him by B and C, promises B and C 
jointly to repay them that sum with interest on a day specified. B dies. The right 
to claim performance rests with B's representative jointly with C during C’s life, 
and after the death of C with the representatives of B and Cjointly. 


Rules as to Performance of Reciprocal Promises 


This term promise is used in the Indian Contract Act to mean an 
accepted proposal. 


Sections 52 to 54 deal with the performance of reciprocal 
promises, i. e., when the consideration of each party to the contract 
consists of a promise. 


The following are the rules as to performance of reciprocal 
promises — 


1. If the contract consists of reciprocal promises which are to 
be performed simultaneously neither party is bound to perform his 
promise unless the other party is ready and willing to perform his 
reciprocal promise (S. 51). 


Illustrations 

fa) A and B contract that A shall deliver goods to B to be paid for by B on 
delivery. A need not deliver the goods, unless B is ready and willing to pay for the 
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goods on delivery. B need no* pay for the goods, unless A is ready and willing to 
deliver them on payment. 

(b) A and B contract that A shall diliver goods to B at a price to be paid by 
instalments, the first instalment to be paid on delivery. A r.eed not deliver, unless 
B is ready and willing to pay the first .nstalment on delivery. B need not pay the 
first instalment, unless A is ready and willing to deliver the goods on payment of 
the first instalment. 

2. If the oraer in which the reciprocal performances are to be 
performed is fixed by the contract , they must be performed in that 
order (S. 52). 

3. If the order in which the reciprocal promises are to be per¬ 
formed are not fixed by the contract , they must be performed in the 
order which the nature of the transaction requires (S. 52). 

Illustrations ' 

(a) A and B contract that A shall build a house for B at a fixed price. A's 
promise to build the house must be performed before B's promise to pay for it. 

(b) A and B contract that A shall make over his sfock-in-trade to B at a 
fixed price, and B promises to give security for the payment of the money. /4’s 
promise need not be performei until the security is given for the nature of the 
transaction requires that A should have security before he delivers his stock. 

4. If one of the parties to a contract of reciprocal promises 
prevents the other party from performing his promise, the contract 
becomes voidable at the option ot the party so prevented. Such party 
is also entitled to compensation from the other party for any loss 

which he may sustain in consequence of the non-performance of the 
contract (S. 53). 

Illustration 

A and B contract that B shall execute certain work for A for a thousand 
rupees. B is ready and willing to execute the work accordingly, but .4 prevents 
him from doing so. The contract is voidable at the option of B ; and, if he elects 

to rescind if, he is entitled to recover from A compensation for any loss which he 

nai incurred by its ncn-performance. 

5. If the reciprocal promises are such that one of the promises 
should be first performed otherwise the other promise cannot be per¬ 
formed. if the first promise is not performed such promisor cannot 
claim the performance of the reciprocal promise, and must make 
compensation to the other party to the contract for any loss which 

may susta ' n b y the non-performance of the contract 
These are cases of reciprocal promises where the performance 

ot one is dependent on the performance of the other. 
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Illustrations 

(a) A hiics B's ship (o take in and convey, from Calcutta to Mauritius, a 
cargo to be provided by A, B receiving a certain freight for its conveyance. A 
does not provice any cargo for the ship. A cannot claim the performance of B's 
prom re ond must make compensation to B foi the loss which B sustains by 
the non-performance of the contract. 

(b) A contracts with B to execute certain builder’s work for a fixed price, 
B supplying the scaffolding and timber necessary for the work. B refuses to furnish 
any scaffolding or timber, and the work cannot be executed. A need not execute 
the work, and B is bound to make compensation to A for any loss caused to him 
by the non-performance of the contract. 

(c) A contracts with B to deliver to him, at a specified price, cer/ain merchan¬ 
dise on beard a ship which cinnot arrive for a month, and B engages to pay for 
the merchandise within a week from the date of the contract. B does not pay 
within the week. A' s promise to deliver need not be performed, and B must make 

compensation. 

id) A promises B to sell him one hundred bales of merchandise, to be deli¬ 
vered next day, and B promises A to pay for them within a month. A does not 
deliver according to his promise. B’s promise to pay need not be performed, and 
A must make compensation. 

Appropriation of Payments 

Where there are several distinct debts owing by one person to 
another and the debtor makes a payment which is insufficient to dis¬ 
charge all the debts, the rule is that in the first instance it is the 
option of the debtor to appropriate his payment to any of his debts 
he chooses When the debtor does that expressly, or by implication, 
the creditor is bound to appropriate accordingly, if he accepts this 
payment, otherwise he should refuse to accept the payment alto¬ 
gether; but he cannot receive the payment under protest (S 50). 

The words “Several distinct debts ” should be noticed as the 
section does not apply where there is only one debt although it may 
be payable by instalments. This section incorporates the rule in 
Clayton*., cose. This rule is carried further, e.g. if a creditor has 
received money belonging to a debtor, without the debtor's know¬ 
ledge, ihe deblor shall have the right to appiopriate it to whatever 
debt he chooses within a reasonable time of his (debtor’s) coming to 
know of it. 

If, however the debtor omits to appropriate and there is nothing 
to show from the nature of the payment or other circumstances as to 
what debt the amount is to be appropriated, the creditor may appro¬ 
priate this amount to any lawful debt actually due and payable inclu¬ 
ding a debt which is barred by the Limitation Act (S. 60). 
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Illustration 

Three simple debts are owed by A to B, viz; (Da debt which fell due in 1905 
for Rs 500; (2) another for Rs 1,500 due in 1910; and (3) another for Rs 5,000 due 
in 1917. A pays a cheque to B for Rs 3.C00 in 1917, Ii he expressly states that the 
amouDt is to be appropriated to the debt of 1917, B must do so. tut it by some 
chance he omits to do so, B may appropriate this amount first to write oil Rs 500 
for 1905, plus Rs 1,500 for 1910 and appropriate the balance oi Rs 1,000 only to 
the debt of 1917, and then give notice of his hav.ng done so to A. After this, it 
would be too late for A to object. 

It should be here noted that the creditor cannot appropriate 
any payment made by the debtor to an illegal or void debt, though 
he can appropriate to any unenforceable or time barred debt.* The 
creditor need not act at once. He may exercise this right of appro¬ 
priation even at the very last moment but once he has made an 
appropriation and informed the debtor he cannot appropriate it 
otherwise. 10 Wiien the money is due both for principal and interest 
where the appropriation is made by the creditor, it is considered to 
be an appropriation first towards interest and then towards principal. 11 

The meaning of the words “there are no other circumstances in¬ 
dicating to which debt the payment is to be applied”, is well ex¬ 
plained if we take an illustration. 

Illustration 

A owes to B three debts, say, of £ 20.15, £ 10.82 and £ 29.82, and sends B a 
cheque for £ 29.82. Here the nature of this amount and the circumstances would 
be taken as clearly indicating that the payment is meant to be appropriated towards 
the third debt even though A does not expressly state that. 

If, however, there is a current account between the parties and 
neither party makes any appropriation, the payment shall be applied 
in discharge of the debts in order of time, irrespective of any bar 
under the Limitation Act. 

If the debts are of equal standing the payment shali be applied 
in discharge of each proportionately. 

Where neither party makes any a/prop iution, the payment is to 
be applied in discharge of the debts in ord r < f time whether or not 
they are time-barred. If the debts are of equal standing the payment 
is to be applied in discharge of each proportionately (S. 61) In 
England, according to the rule in Clayton's Case, the law appropria tes 
it to the earliest debt which is not statute-barred. 

a Bitari Rani v. Kanji Singh (1915), 19 Cal. W.N. 237 

10 Rama Shah v. Lai Chanel (1940), 67 I.A. 160, Cory Bros. & Co. v . The Mecca 
• (1897), A.C. 286 

Malik v. Rahim. A.I.R. (1922), Pat. 369 


11 
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This rule is known as the Rule in Clayton's Case [(1816), 1 Mer. 
572]. It is applied generally in cases where there is a current account 
between die parties, e.g.> between a banker and his customer. In 
Cla>ton’s case Clayton had an account in a firm. When one of the 
partners of the firm died, the amount due was £ 1,717. Later the 
surviving partners paid out to Clayton more than this amount and 
Clayton himself deposited further amounts in the account. When the 
firm was subsequently adjudged bankrupt, the Court held that the 
estate oi the deceased partner was not liable to Clayton as the 
amount due to Clayton at the time of the death of that partner had 
been completely discharged. Thus according to the rule in Clayton's 
case when the creditor makes no appropriation and there is a current 
or running account between the parties, debits and credits must be 
set off against one another in order of their dates and the final 
balance to be recovered. 

An exception to the ru'e in Clayton's case is known as the Rule in 
Hal/er.s I state. It applies only when a trustee mixes up his own 
money with trust money in a running account. 

Illustration 

A trustee deposits Rs 2,000 belonging to a trust in a bank account and depo¬ 
sits Rs 3.0C0 of h s own in the same account. Subseouently he withdraws Rs 2,000 
from the hank and uses it for his own atTairs. The withdrawal of Rs 2,000 will not 
he debited against the first deposit of trust money but uulike the rule in Clayton's 
case it will he considered to be a withdrawal of the trustee’s own money though 
that deposit was made later. 


(3) BY BREACH 

Section 39 says, ‘ when a party to a contract has refused to per¬ 
form or has disabled himselffrom performing his promise in its 
entirety , the other party may put an end to the contract uniess he has 
signified by words or conduct his acquiescence in its continuances. 
From this it follows that if one of the parties breaks the contract, 
the other party, if he has not acquiesced in it, may, as his option, 
declare the whole contract to be at an end. The section gives an 
illustration of a singer who agreed to sing for eight nights in a 
theatre. She sang for the first five nights but on the sixth she wilfully 
absented herself. Here the theatre manager has the option to put an 
end to the contract altogether. But if he allows her to sing again on the 
seventh night he will have acquiesced in the continuance of the con¬ 
tract, with the result that though he cannot claim to put an end to 


Contracts: Termination 


141 


the contract he can still insist upon being compensated for the 
damage sustained by him. 

The breach of a contract may be in one of the following ways — 

(1) By renunciation of liability by one of the parlies before the 
time of performance. Here the renunciation must refer to the whole 
as contract. 

(2) By one of the parties through his own conduct making it 
impossible to perform a contract, e.g. when a man who has agreed to 
sell or deliver his horse, sells and delivers it to a third party before 
the delivery day prescribed by the previous contract. 

(3) Where one of the parties has partly performed his part, and 
the opposite party refuses to allow him a complete performance; e.g. 
where a agreed to sell and deliver to B 50 tons of coal and actually 
delivered 20 tons, after which B refused to take any more coal. Here 
A is discharged from delivering a further 30 tons and also acquires a 
right to sue B for compensation for the breach. 

(4) When one of the parties fails entirely to perform his part. 

With regard to the renunciation or repudiation of the contract it 
must be an absolute and clear refusal to perform and abide by the whole 
contract and must be accepted by the other side. When, therefore, 12 
K agreed to supply W with straw to be delivered at W’& premises in a 
certain quantity every fortnight during a specified time and W agreed 
to “pay Rs 33 per load for each load of straw so delivered”, and 
after the straw had been delivered for some time W refused to pay 
for the last load delivered, insisting that he would keep one payment 
in arrear, it was held that as here according to the agreement each 
load had to be paid for on delivery, the refusal of W to do so in 
future was a breach. It must, however, be noted that here there was 
an actual refusal to pay. If, however, there was only a failure to pay 
one out of a series of payments that will not amount to a repudiation 
of the contract. Again, to bring the case within this rule, 
the repudiation should have been accepted by the other side; e.g. in 
one case it was agreed between A and B that /t’s ship should go to 
Odessa and there load a cargo. In Odessa B's agent failed to offer 
c.irgo, saying he had none to load. The captain of the ship as A's 
agent relused to take this refusal and insisted upon the cargo being 
loaded. In the meantime war broke out between England and Russia 
auvl B took up the defence that the contract was dissolved. It was 
held that as the refusal was not taken there was no breach or 

•• ^ ■ • ■ m ,i , * 

12 la Withers v. Reynolds (1831), 1 L.J.K.B. 30 
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renunciation and therefore B's defence was held good. 13 This is because 
where there is an anticipatory breach , i.e. one party renounces before 
the time for pert orroance, it gives the other party an immediate right 
of action. If he does not act at once, any subsequent risk will fall on 
him. Anticipatory breach is dealt with in greater detail in the 
chapter on the sale of goods. 

‘Quantum Meruit’ 

With regard to part performance of a contract, it will be inte¬ 
resting to take up the effect of the maxim which lays down the law 
relating to the rights of the party who has performed a part of his 
obligation,to sue and recover tor the actual work done quantum meruit 
(according to merit). Whether a person can sue or recover a quantum 
meruit depends upon the nature of the contract. 

If the work is an entire work for a specified sum, e.g. to build or 
to serve for a fixed period and the entire work is not carried out, 
there would be a breach which would excuse the other side, and the 
party who fails to carry out the work cannot sue with a view to 
recover the value of the actual work done, e.g . if a builder abandons 
an entire contract to erect a building after erecting a portion of it, 
he cannot recover anything on account of the finished work even 
though the owner of the building takes up the work done and finishes 
it from the point left off by the contractor. This is because here the 
performance of the whole work is the essence of the contract. Even 
in the case of an entire contract, a quint urn meruit may be claimed 
if it has been previously agreed or if the completion of the work has 
been prevented by the fault of the other party. 

If, however, the contract is of a divisible nature, e.g. supply of 
100 bales of cotton at Rs 500 per bale, the person who has performed 
a portion of the duty on such a contract by supplying 25 bales and 
failing to supply the rest, may sue on the quantum meruit of the 
actual bales delivered. The origin and nature of this remedy will be 
discussed later in this chapter. 

Anticipatory Breach 

When a party to a contract refuses to perform or disables himself 
from performing his obligation before the due date of performance, 
the other party need not wait till the due date but may instead treat 
the contract as broken and sue for damages for non-performance. In 


n Avery v. Bowden (1816) 5 E, and B. 714 
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Hochster v. oelatour 14 , A engaged B on 12th April as courier to 
accompany him on a tour. The employment was to commence oa 
1st June. Before taat date, on 11th May, A wrote to B informing 
him that A would not require his services. B sued A immediately for 
a breach of contract without waiting for 1st June, the day fixed for 
performance. It was held that B was not bound to wait till the due 
date of performance but could take action immediately. 

(4) BY LAPSE OF TIME 

Although under the Limitation Act the efflux of time does not 
actually terminate the contract, it, in effect, in depriving the party of 
his remedy at law to enforce brings about the same result. The 
period of limitation is three years in ordinary contracts (in England 
it is six years and twelve years for speciality contracts). 

(5) BY IMPOSSIBILITY 

Section 56 of the Indian Contract Act clearly lays down that if 

a contract which was possible of performance becomes subsequently 

impossible by reason of some event which the promisor could not 

prevent, or becomes unlawful, the contract immediately becomes 

void. This is also known frustration of the contract brought about 

by supervening impossibility. This has already been dealt with in a 
previous chapter. 15 


(6) BY OPERATION OF LAW 

Contracts here may terminate under three circumstances ( 1 ) B 

Merger, i.e. where a party or parties embody an inferior contract ii 
higher contract, e.g.where a judgement has been given in an actior 
I f " b '=“ h of contract and a decree obtained,° 
gb becomes metged in the higher right under the Court’s decre, 
and no subsequent action can lie between the same parties for th 

same cause of action. parties tor thi 

(2) In Insolvency, i.e. where the Insolvency Cn • 
an order to discharge the insolvent which I Commissioner passei 

adjudication. a " debts ,ncUrred Previous to hi: 


14 0853) 2 E. and B. 678 

15 Please see Chapter 9 
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(3) By an unauthorized alteration or loss of a written document. 


REMEDIES FOR BREACH OF CONTRACT 

DAMAGES 

When a contract has been broken, the party who suffers such a 
breach is entitled to receive from the party who has broken the con¬ 
tract compensation for any loss or damage caused to him thereby. 
If he can prove substantial loss, he will get substantial damages - 
otherwise he will only get nominal damages. Such compensation, 
however, is not to be given for any remote and indirect loss or 
damage sustained by reason of the breach (S. 73). 


Measure of Damages 

The measure of damages, normally, in case of breach of cont¬ 
ract for sale of goods, is the difference between the contract price 
and the market price on the date of breach. It is, however, open to 
the parties to the contract to create for themselves any special rights 
and objections that they may please, such as providing their measure 
of damages in case of breach of contract and specially excluding the 
conditions which law generally attaches to a contract of sale of 
goods. In fact S. 62 of the Sale of Goods Act is a statutory recogni¬ 
tion of this right in the parties.' 6 


Classification of Damages 

Damages may be divided into three classes — 

(1) General Damages; 

(2) Special Damages; and 

(3) Exemplary or Vindictive Damages, 

1. General Damages 

General damages are implied by law and are, therefore, always 
recoverable on a breach of contract: whereas special damages are 
only recoverable when they are either specifically provided for or 
where the other side was aware of their probability. According to 
the rule in Hadley v. Baxendale l \ when a plaintiff proves that t e 
breach of contract has caused him actual loss, he is only entitle to 
those damages which (a) naturally arose in the usual course, o 
events arising from such a breach, and which (b) both the pan es 
knew to be likely to result from the breach at the time they made the 

Damages which do oo. fall within .be rule of H'*k, 
v. Baxenddle, are said to be too remote. 

of India's. T. D. L. Patel , A. I. R. 1971 Del. 120 
n (1854) 9 Ex. 341 
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As damages are compensatory and not penal in estimating such 
damages the means which existed ol remedying the inconvenience 
and mitigating the extent of the loss must be taken into account. 

Illustrations 

(i) A hires B's ship to go to Bombay, and there to take on board, on the Tst 
of January, a cargo which A is to provide anJ bring to Calcutta, thj freight to be 
paid when earned. B's ship does not go to Bombay but A has opportunities of 
procuring suitable conveyance for the cargo upon terms as advantageous as those 
on which he had chartered the ship. A avails himself of those opportunities, but 
is put to trouble and expense in doing so. A is entitled to receive compensation 
from B in respect of such trouble and expense. 

(ii) Where a contractor rescinded his contract with the Government to collect 
Lac, the Court held that Government should have reauctioned the contract and 
that the contractor was entitl.d to get the benefit of Government’s failue to 
jeauction. 18 

(iii) /(agreed to sell B 5 bale3 of Broach cotton at, siy, Rs 900 per bale, the 
delivery to be given on 15th January, 1917. A fails to give delivery. The remedy 
of B would be to claim the difference between the market price anJ the contract 
price for the same quality of cotton in case the market pr.ee is higher thaa the 
contract price. 19 

Market price means a price charged to an ordinary customer 
and the fact that one of the parties could have obtained goods 
through some particular arrangement at a lower price is no argu¬ 
ment. If there is no market rate for the subject-matter of thecontract 
the value must be taken on the basis of the price which has to be 
paid for the nearest substitute. Failing any substitute being there, 
the market price will be ascertained by adding to the price at the 
place of purchase the expenses of getting them to the place of 
purchase plus the usual profit of the importer. 20 If the buyer waits 
after the time of delivery at the urgent request of the seller to give 
time and then fails to deliver and in the meantime the market rises, 
the damages would have to be paid on the scale of the higher price.- 1 
If, on the other hand, the goods were to be shipped or forwarded to 
some other p’ace, the damages would be computed on the basis of 
the price procurable in that place minus the cost of transit. 

18 Ramalal v. State of Madhya Pradesh , A.T.R. 1963 Madh: Pra. 242 

19 William Bros. v. Ed. T. Agios Ltd. (1914) Ap. Cas. 510 
,0 Haji Ismail & Sons v. Wilson & Co. t 41 Mad. 709 

91 Ogle v. Earlaue , L.R. 3 Q. B. Cal. 272 

- 10 - 
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2. Special Damages 

Special damages arise under special circumstances where the 

party to the contract has made a specially advantageous bargain 

through which he expects to make specially large profits which 

profits are likely to be lost through the breach of the contract. 

Special damages are only recoverable if (a) the special circumstances 

were know* to both the parties at the time of making the contract, 

and (b) the damages are such as would naturally result from the 
breach of a contract so made. 

Illustration 

A has entered into an advantageous contract, say, to supply iron rails to a 

Railway Company, wh.ch he covers by a contract with an Iron Company. These 
rai s are to he delivered at dates specifically stipulated. A expects to make a large 
profit on the difference. The Iron Company fails to keep the contract (and thus 
e ai way ompany rescinds its contract) with A The price at which A was to 
supply these rails to the Railw-ay Company was much higher than the market rate 
on the date of delivery. In this case A can recover only the difference on the basis 
of the market price from the Iron Company unless A had made it clear to his seller 
(Iron Company) that the breach of contract by them would involve him in a 
special loss through his failure to keep the advantageous contract. Thus what is 
requ-red here is that the special circumstances under which the party expects to 
make a special loss through the breach of contract by the other side must be 
communicated if special damages are to be recovered. Here also it must be noted 
that if A could have bought those rails in the market in suflicient quantity to meet 
his buyer, the Railway Company, he should have done that in order to mitigate 
the damages, because ‘‘a person with whom a contract has been broken ha> a right 
to fulfil , hat contract for himself as nearly as may be, but he must not do this 
unreasonably or oppressively as regards the other party, or extravagantly”. 

3. Exemplary or Vindictive Damages 

Exemplary damages are specially penal and heavy damages awar¬ 
ded by courts in cases such as a breach of promise to marry where 
the injured feelings of the party aggrieved are also taken into 
account and in actions against bankers for refusing to honour a 
customer’s cheque when they have funds of his to meet it. Exem¬ 
plary damages are not recoverable in the case of the breach of mer¬ 
cantile contracts because the main object of law here is to compen¬ 
sate the party aggrieved and not to punish the other side. 

Liquidated Damages and Penalties 

The parties to a contract may mention in the agreement a certain 
sum to be paid to the injured party on breach of the contract. Such 
a sum may be liquidated damages , i.e . a genuine pre-estimate of the 
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damage which the parties believe likely to be caused if the contract 
is broken, or it may be by way of penalty, i.e. when the sum is fixed 
in order to prevent or penalise a breach. The actual words used by 
the parties in naming the sum, are immaterial and the court will 

consider the real intention of the parties and will allow the injured 

party the full sura named only if it finds that the sum is by way of 
liquidated damages and not by way of penalty. Thus the court is not 

bound by such a figure which may be mentioned and may allow a 

lesser amount but will never allow a larger amount than that so fixed. 

Section 74 of the Indian Contract Act clearly lays down in this 
connection that ‘‘When a contract has been broken, if a sum is named 
in the contract as the amount to be paid in case ot such breach, or if 
the contract contains any other stipulation by way of penalty, the 
party complaining of the breach is entitled whether or not actual 
damage or loss is proved to have been caused thereby, to receive from 
the party who has broken the contract reasonable compensation not 
exceeding the amount so named, or as the case may be, the penalty 
stipulated for”. It lurther explains that “A stipulation for increased 
interest from the date of default may be a stipulation by way of 
penalty”. 

Illustration 

A contracts with B to pay B Rs 1,000 if he fails to pay B Rs 500 on a given 
day. A fails to pay B Rs 500 on that day. B is entitled 1 1 recover from A such 
compensation, not exceeding Rs 1,000, as the court considers reasonable. 

The exception to the section provides for the recovery of the 
whole amount in tne case of a bailbond, a recognizance or any bond 
for a performance of a public duty given under the provisions of any 
law or by the orders of the Government. 

QUANTUM MERUIT 

The principle of quantum meruit is rooted in English Law under 
which there were certain procedural advantages in framing an action 
ior compensation for work done. The original contract must have 
been terminated by the defendant in such a way as to entitle the 
plaintiff to regard himself as discharged from any further perfor¬ 
mance and he must have elected to do so. The remedy, however, is 
not available to the party who breaks the contract even though he 
may have partially p°rformed part of his obligation. This remedy by 
way of quantum meruit is restitutory i.e., it is a recompense for the 
value of the work done by the plaintiff in order to restore him to the 
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position which he would have been in, ii the contract had never been 
entered into. Thus it is different from a claim for damages which is 
a compensatory remedy aimed at placing the injured party as near as 
may be in the position which he would have been in, had the 
other party performed the contract. “Compensation quantum meruit ” 
is awarded for work done or services rendered when the price 
thereof is not fixed by a contract. For work done or services rendered 
pursuant to the terms of a contract. For work done of services 
rendered pursuant to the terms of a contract compensation quantum 
meruit cannot be awarded where the contract provides for considera¬ 
tion payable in that behalf. Where work is done under a contract 
pursuant to the terms thereof no amount can be claimed by way of 
quantum meruit. 

SPECIFIC PERFORMANCE 

When one party commits a breach of contract the other party is 
entitled to bring a suit for damages, i.e. for compensation in money. 
In certain cases however, the Court has the discretion to order actual 
performance of the contract. This is known as specific performance. 
“specific performance is equitable relief given by the Court in cases 
of breach of contract, in the form of a judgment that the defendant 
do actually perform the contract according to its terras and stipula¬ 
tion”.- 2 

Illustration 

In this connection the Supreme Court has held that Section 74 which has 
done away with the common Jaw distinction between liquidated damages and 
penalty applies not only to cases where .he aggrieved party is seeking to receive 
some amount cn breach of contract but also to cases upon breach of contract an 
amount received under the contract is sought to be forfeited. In ail esses therefore 
where there is a stipulation in the nature of penalty for forfeiture of an amount 
deposited pursuant to the terms of contract which expressly provides for forfeiture, 
the Court has jurisdiction to award such sum only as it considers reasonable, but 
not exceeding the amount specified in the contract as liable to forfeiture. In that 
ca?e the stipulation was for payment of Rs 1,000 as earnest on execution of the 
document and Rs 24,000 “out of the sale price” against delivery of possession, the 
entire sum of Rs 25,000 to be foreited and the agreement cancelled if the purchaser 
failed to register the sale-deed by a stated date. On failure to complete the sale 
each patty blamed ihe other and the amount of Rs 25,000 was sought to be forfeited. 

As there was no evidence to show that the plaintiff was allowed to retain Rs 1,000 
which was the earnest money as part of the damages but not the remaining sum of 
Rs 24,000. 2S 

** Halsbury, Law of England 

” Fateh Chandv. Balkishan Das , A. /. R. 1963 Supreme Court 1405 
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In India the Specific Relief Act, 1963 codifies the English Law 
on the subject with a tew modifications. 

In the following cases contracts may be speclficalh enforced:— 

(1) To enforce a trust. 

(2) When there is no standard for ascertaining the actual 
damage caused by the non-performance of the act agreed to be done, 
e.g. an agreement to sell a picture by a dead artist of a rare china 

vase. 

(3) When damages would not afford adequate relief, e.g. a 
contract to sell a particular plot of land. Here the peculiar and 
special advantage by reason of its position or quality cannot be com¬ 
pensated sufficiently by mere monetary relief by way ot damages. 

(4) When compensation in money cannot be obtained eg. in 
cases of contracts fur personal acts such as to settle boundaries on 
neighbouring estates, to renew a lease, to endorse a bill etc. 

The following contracts cannot be specifically enforced:- 

(1) Where mere payment of money(/.e. pecuniary compensation) 
is adequate relief. 

(2) Contracts running into minute or numerous details. 

(3) Contracts depending on personal qualifications. 

(4) Where the nature of the contract prevents it from being 
specifically enforced. 

(5) Where the terms are uncertain. 

(6) A contract by a trustee in excess or in breach of his trusts. 

(7) Ultra vires contracts by corporations or public companies or 
their promoters. 

(8) A contract involving the performance of a continuous duty 
which the court cannot supervise. 

(9) Where a material part of the subject-matter has ceased to 
exist before the date of the contract. 

(10) Contracts by minors. 

The remedy of specific relief unlike that of damages cannot be 
obtained as a matter of right but rests entirely on the discretion of 
the Court. As this is an equitable remedy, the plaintiff, i.e. the per¬ 
son who claims the relief, must show that he himself has performed 
or is ready and willing to perform his part of the agreement. This 
rule is based on the maxim, “He who seeks equity must do equity”. 
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INJUNCTION 

An injunction is preventive relief. It is an order of the Court to 
the other party to refrain from doing something which that other 
party is under an obligation not to do. This remedy is also entirely 
in the discretion of the Court and cannot be claimed as of right. 
An injunction may be (a) temporary or (b) perpetual. 

A temporary injunction is granted provisionally until a specified 
time or until the further order of the court. Its object is only to 
preserve the property in dispute until the final disposal of the case 
and may be granted at any stage of a suit. 

A perpetual injunction is of a permanent nature and can only 
be granted by a decree of the Court when a right is established. 

As iegards contracts the Court has power to grant injunction 
where the contract is specifically enforceable. 

PAYMENT OF INTEREST 

1. In case of Default 

If the agreement provides for the payment of interest in case of 
default the Court will permit the payment if the interest is reason¬ 
able but not if it is exorbitant. 

2. At a Higher Rate 

If the agreement provides for payment of interest at a particular 
rate and on default at a higher rate it depends on whether the higher 
rate is to be paid: 

(a) from the date of bond, or 

(b) from the date of default. 

If the higher rate is to be paid from the date of the bond and not 
from the date of default it would be in the nature of a penalty and 
the court will grant relief. If, however, the higher rate ol interest 
is to be paid from the date of the default it will be a question of 
construction whether it is in the nature of a penalty. 

3. Compound Interest 

If the payment of compound interest on default of payment of 
simple interest is at the same rate as simple interest no relief will be 
granted as the Court will not consider it in the nature of a penalty 
but if the rate of compound interest is at a rate high r than simple 
interest it will be regarded as pena 1 and the Court will grant relief. 
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Termination or Discharge of Contacts 

A contract is brought to an end in any of the following ways 

1. By Agreement or Consent 

(a) Accord and Satisfaction 

(b) Novation i.e., substitution of a new contract tor an existing 

(c) VVaiver i.e. voluntarily giving up a right by a party to the 

contract. . , . . 

(d) Remission i.e. acceptance of less than what a party to the 

contract is entitled from the other party. 

(e) Rescission i.e. Cancellation 

(f) Alteration (Authorised). 

2 By Fulfilment of Performance 

(a) Actual or 

(c) Constructive i.e . by tender 

3. By Breach 

(a) Actual or 

(b) Anticipatory i.e. before the due date of performance. 

4. By Lapse of Time 

i.e. failure to sue within the period of limitation. 

5. By Impossibility 

(a) Physical or legal 

(b) Initial or Subsequent (Frustration) 

6. By Operation of Law 

(a) Death 

(b) Insolvency 

(c) Merger 

(d) Alteration (Unauthorised) 


Appropriation of Pay 


ii 


ents 


1. There must be distinct debts. 

2. The debtor and the creditor in respect of the debts must be 
the same. 

3. The payment made by the debtor must be insufficient to 
discharge all the debts. 

4. The debtor has the right of appropriation to any of the 
debts. This he may do expressly i e. by words spoken or 
written indicating the particular debt, or impliedly i.e. by 
sending the exact amount of a particular debt. 

5. If the debtor does not exercise his right of appropriation. 
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t . he l cr ® ditor appropriate the amount sent to any debt 
including a time-barred debt. * 

6. If neither debtor nor the creditor has appropriated the 

amount to any particular debt the court will make the 

appropriation, in order of time. This is known as the Rule 

in Clayton s case. If all the debts are of equal standing 

amount seDt will be applied to the discharge of each 
ot the debts proportionately. 

Remedies for Breach of Contract 

1. Damages 

(a) General Damages 

Rule in Hadley v. Baxendale 

(b) Special Damages 

(c) Exemplary or Vindictive Damages 

2. Specific Performance 

3. Injunction 

4. Interest 

(a) In case of default 

(b) At a higher rate 

(c) Compound interest 

Difference between liquidated damages and penalty. 

Assignment of Contracts 
Actionable Claims 


typical questions 

L (a) What do you understand by ‘novation’? 

(b) What r.re the rules laid down by the Indian Contract Act with regard 
to assessment of damages on a breach of contract? 

2. (a) When is a contract discharged? 

(b) What are the remedies for breach of a contract? 

3 (a) Explain the doctrine of ‘accord and satisfaction’ and how far is it 

applicable under Indian Law? 

(b) What are the remedies available for breach of contract? 

4. What are the rules under the Contract Act as to the appropriation of pay¬ 
ments? 

5. What is Novation? 

X says to Y, “Give Z a receipt in full for the debt which he owes you and I will 
pay you the amount.” Y agrees. Discuss what kind of contract this is. 

6. A owes B two debts of Rs 4,750 and Rs 327.50. B telephones to A saying 
that he badly needs Rs 300 immediately, and that A should therefore repay at once 
atleast the debt of Rs 327.50. A merely sends B a cheque for Rs 327 50. B then 
finds that the other debt of Rs 4.750 is about to get time-barred, and applies the 
cheque in part payment of that debt. Discuss. 
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7. What is meant by suing on quantum meruit? 

8. What is meant by “frustration” of a contract and what is its legal result? 

On 1st July, A the owner of a hall, agrees with B that the latter shall be 
allowed to use the hall lor one week, commencing 22nd July in order that B may 
exhibit pictures painted by him On 10th July the hall is completely destroyed by 
fire. B claims damages for breach of contract. A cannot prove that the fire w'as 
not due to his default or default of any one for whose act or default he is res¬ 
ponsible. Advise A as to his position. 

9. Write short notes on the following - 

(a) Rules of Appropriation (Clayton’s case). 

(b) Penalty and Liquidated damages. 

10. ‘Damages never do more than restore the injured to the position he would 
have been had the promisor performed his promise’. Explain and illustrate. 

11. A was due to perform a contract on March, 19"0 but on 25th February 
repudiated his obligation. On 28th February the contract became illegal through 
a change in the law. B, the other party to the contract, filed a suit for breach of 
contract on 1st March, 1970. Discuss. 

12. Explain briefly — 

(a) Exemplary damages / 

(b) specific performance 

13. (a) Discuss the principle underlying novation. 

(b) A contracts to take in cargo for B at a foreign port. .4*s Govt, 
afterwards declares war against the country in which the port is situ¬ 
ated. Discuss the rights of the parties. 

14. Explain “anticipatory breach of contract” and discuss the consequences of 
such breach on the rights and liabilities of the parties. 

15. Write short notes of the following— 

1. Fssential conditions of a valid tender. 

2. Rules governing appropriation of payment of debts. 

3. What is anticipatory breach of contract? 

Discuss in particular the rights of the party aggrieved by the breach. 
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CONTRACTS 
Indemnity and Guarantee 


o .Contracts of indemnity and guarantee are special types of 
co^tQyts and are dealt with in Sections 124 to 127 of the Indian 
Contract Act. As they form a part of the general law of contracts, 
^in order to he valid a contract of indemnity or guarantee must have 
essen1 ^ ats of a valid agreement such as consideration, free 
consent, competency of parties, legality of object, certainty and 
possibility of performance, etc. 


CONTRACT OF INDEMNITY 


Definition 

A contract of indemnity is defined by the Indian Contract Act 
as a contract by which one party promises to save the other from 
loss caused to him by the conduct of the promisor himself, or by 
the conduct of any other person (S. 124). 

Illustration 

If A undertakes to indemnify B against the consequences of any proceedings 
which C may take against B in respect of a certain sum of Rs 200, the contract 
will be a contract of indemnity, A being the indemnifier and B the indemnity- 

holder. 
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Thus in an indemnity contract there are two parties, the party 
who promises to save the other from loss and the promisee. For 
example, when shares are transferred, the transleree is hound to 
indemnify the transferor against future calls. 

A contract of indemnity may be express or implied. 
Commencement and Extent of Indemnifier’s Liability 

As to when the indemnifier’s liability commences and the 
extent of his liability, is not clearly laid down by our Act, but the 
English decisions and authorities arefollowed by our Indian Courts 
and it has been held that the right to claim to be indemnified arises 
as soon as the indemnity holder has incurred the liability. It is not 
necessary that he should have made the payment. This is because 
if payment by the indemnity holder is to be a condition precedent 
to recovery from the indemnifier, the contract of indemnity may be 
of no value to an indemnity holder who is unable to make the 
payment in the first instance. 1 

Indemnity is thus defined in Halsbury’s Laws of England: “An 
indemnity is a contract expressed or implied, to keep a person, 
who has entered into, or who is about to enter into, a contract or 
incur any liability, indemnified against loss, independently of the 
question whether a third person makes a default”. 

It will thus be seen that indemnity in English Law has a much 
wider meaning, because there the loss would have to be paid inde¬ 
pendently of the question whether a third, or, as a matter of fact, 
any person has made a default. 

Promisee in Indemnity Contracts 

When an indemnity holder is sued in relation to the matter 
against which he was indemnified, and a judgment is given against 
him, the judgment will he conclusive because of the contract of 
indemnity although the indemnifier was not a party to it. 2 This 
rule of English Law is followed by our Courts and as soon as a 
decree is passed against him, the indemnified, i.e. % the promisee in 
an indemnity contract is entitled to claim from the indemnifier. 3 

Section 125 thus provides that the promisee in a contract of 

indemnity, acting within the scope of his authority, is entitled to 
recover from the promisor: 

Osman Jamal & Sons Ltd. v. Gopal Parshottam (1928), 56 cal 262 118 IC 2^8 
Parker v. Lewis (1873) L.R. 8 Ch. 1035. 

3 Chiranji Lai v. Naraini (1919) 41 All. 295. 
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(1) all damages which he may be compelled to pay in any suit 
in respect 01 any matter to which the promisee to indemnify applies; 

(2) all costs which he may be compelled to pay in any such suit 
if, in bringing or defending it, he did not contravene the orders of 

as it would have been prudent for him to 
act in the absence of any contract of indemnity, or if the promisor 

authorized him to bring or defend the suit; 

(3) all sums which he may have paid under the terms of any 

compromise of any such suit, if the compromise was not contrary 

to the orders of the promisor, and was one which it would have 

been prudent for the promisee to make in the absence of any 

contract of indemnity, or if the promisor authorized him to com¬ 
promise the suit. 

Under this section the person who is indemnified against losses 
and damages may not only recover the losses and damages that he 
may have to pay, but he is also entitled to recover the costs of 
defending any suit that may be brought against him, in connection 
with this contract of indemnity, provided, of course, that he does 
not defend this suit contrary to the orders of the promisor and 
that in conducting the suit he acts as a reasonable and prudent man 
would have acted in his own case. Again, if the promisee compro¬ 
mises the suit with the authority of the promisor, he would be 
entitled to recover the amount paid towards the compromise from 
the promisor. If he acted without consulting the promisor, even 
then the amount p iid as compensation was not contrary to the 
orders of the promisor and was one which it would have been 
prudent for the promisee to make if there was no contract of 
indemnity. 

The Indian Contract Act does not mention the rights of a 
pmrrisor in a contract of indemnity but the rights of a promisor 
under English Law will apply. These are similar to the rights of a 
surety as mentioned in Section 141. 

CONTRACT OF GUARANTEE 


Definition 

A contract of guarantee, on the other hand, is defied by section 
126 of the Contract Act as ‘‘a contract to perform the promise, or 
discharge the liability, of a third person in case of his default. 
The person who gives the guarantee is called the ‘surety'; the person 
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in respect of whose default the guarantee is given is called the 
‘principal debtor' and the person to whom the guarantee is given is 
called the 6 c<editor'. Thus in a contract 0) guarantee there are three 
parties, viz. (1) the surety, (2) the principal debtor, and (3) the 
creditor. In Indian Law “a guarantee may be either oral or written". 
Thus where A guarantees to b that if he lends Rs 3,000 to c', C 
shall pay the amount within the stipulated time in accordance with 
his agreement, failing which a shall make good that amount, or in 
case of an ordinary agreement of sale of goods if A guarantees b 
that if he gives credit to C in connection with the goods he sells to 

C for a particular duration, C shall pay the cost of the goods b 

sells to him, failing which he (a) shall be responsible to make 
good the amount due either in full or upto a certain limit, it is a 
contract ol guarantee. In English Law a guarantee is defined as “a 

promise made by one person to another to be collaterally answer- 

able for the debt, default or miscarriage of a third person” and is 

required to be evidenced by writing under the Statute of Frauds 

while a contract of indemnity is not. 


Difference between Indemnity and Guarantee 

There are three main points of difference between an indemnitv 
and a guarantee. They are— y 

(1) In an indemnity contract there are only two parties where- 
as in a guarantee there are three: 

(2) In an indemnity contract the indemnifier of the promisor 

is primarily liable and there is no secondary liability whereas in a 

guarantee the surety is only collaterally liable, the primary liability 
being on the principal debtor; and ' y 


13) In an indemnity contract, the indemnifier has some interest 

the transaction apart from his promise to pay the loss but the 

pay r theTost SUret> ’ S ^ ^ C ° ntraCt is his P^is: to 


It will be seen, therefore, that in the case of a guarantee the 

;™"’ '«Po nsi bni, y lies „„ princil>a| debtor J * 

<- vig ition depends substantially on the default of 

debtor. If there was no principal debto or if the n • P ,T‘ pal 

Y o paying the debt, it will come under the heading of inH^ 
nity and not of o», sec.io. also makes o Z 

rantee binding even when they are oral whereis 8 

the Statute of Frauds con,met. „ ’ ’ ia En S“>nct, under 

rauds, conuactso, guarantee must be evidenced by a 
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memorandum or note in writing. It may be added here that it is 
necessary that these contracts should be supported by considera¬ 
tion like all other simple contracts and all rules of evidence will 
apply to them. It will be considered a sufficient consideration if 
anything is done or promised by the creditor for the benefit of the 
principal debtor, surety or any other person. 


Illustrations 

(a) B requests A to sell an 1 deliver to him goods on credit. A agrees to do so, 
provided C will guarantee the payment of the price of goods. C promises to guar¬ 
antee the payment in consideration of A's promise to deliver the goods. This is 
sufficient consideration lor C*s promise. 

(b) A sells and delivers goods to B, C afterwards requests A to forbear to sue 
B for the debt for a year, and promises that if he does so, C will pay for them in 
default of payment by B. A agrees to forbear as requested. This is a sufficient con¬ 
sideration for C’s promise. 

(c) A sells and delivers goods to B , C afterwards, without consideration, agreee 
to pay for them in default of B. The agreement is void (ills, to S. 127). 

The guarantor is “collaterally liable” and therefore if he pays, 
the priucipal debtor is not released from his liability but the 
guarantor steps into the shoes of the creditor. 


Liability of the Surety in Guarantee Contracts 

The liability of the surety is co-extensive with that of the principal 
debtor, unless the contrary is provided for. For example, if 4 
guarantees the payment of a bill of exchange by C, the acceptor 
and the bill is not paid, A would not only have to pay the amount 
of the bill but also any interest and charges that may have become 

due on it (S. 128). 


Only in the case of default by the principal debtor , can the 
creditor proceed against the surety immediately and is not boun 
to sue the principal debtor in the first instance unless the guarantee 
lays down that specifically. The creditor cannot be precluded from 
taking this action even on the ground that he holds securities 

belonging to the debtor. 


If the agreement between the principal debtor and the creditor 
U void the surety is not bound. For example, B guaranteed an 

££.■; £rd..n« ^ o-*-,«»;«'■ *»• ™ 

infant’s debt to the bank is void. It was therefore held that B was 


not liable. 4 

Coutts & Co. v. Brown-Lecky (1947) K.B. 104 
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Where a guarantee is given for running balance of account , say 
by a to B , not exceeding Rs 1,000 with respect to debts contracted 
between B and C and supposing that c' becomes insolvent and the 
debt owing to B is Rs 1,500 on which a dividend of 50 Paisea rupee 
is paid, say in all Rs 750, A can be called upon to pay the balance 
of Rs 250 only. Here it has been clearly laid down that the creditor 
B cannot claim from A his whole loss of Rs 750 in this case as the 
guarantee was for Rs 1,000. Of course, by a special agreement his 
position may be altered but in that case the condition that such a 
rule was not to apply ought to be clearly expressed. 5 Thus where 
X guarantees to the landlord Y that Z the tenant will pay the rent 
and if he fails to do so X will be liable to pay up the amount, X is 
only liable to pay the rent and not interest thereon, unless the 
guarantee agreement itself expressly stipulates that X’s liability 
will include the interest on such rent if Z the tenant fails to pay. 6 
However, if Y the landlord has obtained a decree against Z for 
non-payment of rent, Y cannot enforce that decree against X the 
guarantor, but he must in a separate suit prove the liability of the 
guarantor, or surety, viz. X unless it is provided in the contract 
of guarantee that a judgment or award against the tenant or princi¬ 
pal debtor will be binding or admissible against the surety.7 

Specific and continuing Guarantee 

A specific guarantee is a promise to be collaterally answerable 
for one single transaction only or which comes to an end on repay, 
raent of the advance for which it was given. 

A guarantee is a continuing guarantee when it extends to a series 
of transactions (S.129). 

Illustrations 


(a) where A in consideration that B will employ C in collecting the rents or 
B s estate, promises B to be responsible to the amount of Rs 5,000 for the due 
collection and payment by C of those rents, it is a continuing guarantee* 



(b) A guarantees payment to B, a tea-dealer, to the amount of £ 100, for any 

IP mn v f rrwv> hrv.A «rv,« ... 9 


* Maharaja of Benares v. Harnarain Singh (1906', 28 All. 25 
‘ Hajarimal v. Krishnarav (1881), 5 Bom. 647 
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them. Afterwards B deliver four sacks to C, which C does not pay for. The guar¬ 
antee given by A was not a continuing guarantee, and accordingly he is not liable 
for the price of the four sacks (ills, to S. 129). 

It should be noted that if a person guarantees the repayment 
by another of a certain sum by regular instalments within a speci¬ 
fied time, it is not a continuing guarantee , because here a single 
transaction, namely, a loan is guaranteed. Similarly when a person 
guarantees the faithful discharge of the duties of a cashier by a 
person who is appointed to that position it is not a continuing 
guarantee. 

A continuing guarantee may at any time be revoked by the surety, 
as to future transactions , by notice to the creditor, (S. 130). 

Illustrations 


(a) A, in consideration of B’s discounting, at A's request bills of exchange 
for C, guarantees to /?, for twelve months the due payment of all such bills to the 
extent of 5,000 rupees. B discounts bill for C to the extent of 2,000 rupees. After¬ 
wards, at the enJ of the three months, A revokes the guarantee. This revocation 
discharges A from all liability to B for any subsequent discount. A is liable io B 
for the 2,000 rupees, on default of C. 

(b) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all the 
bills that B shall draw upon him B draws upon C. C accepts the bill, A gives 
notice of revocation. B dishonours the bill at maturity. A is liable upon his 
guarantee (ills, to S. 130). 

Of course, for all transactions entered into previous to the 
notice, the guarantee would be binding on the guarantor. Of course, 
this section applies to cases where a series of distinct and separate 
transactions are contemplated; the words “future transactions” 
seem to imply that if the continuing guarantee is given for an 
entire consideration it can be revoked during the continuation of 
the relationship which constitutes that consideration, unless a 
material change occurs in the situation, such as dishonesty of the 
person whose fidelity is guaranteed, in which case the surety may, 
if he likes ratify or revoke the guarantee contract. 



ination 


of Guarantee 


The guarantee may be terminated by— 

(1) Revocation (S. 130). 

(2) Death of the surety (S. 131). 

(3) Variation of contract without consent of surety (5>. 

(4) Discharge by creditor of the principal debtor without 

consent of surety (S. 134). 




Contracts: Indemnity & Guarantee 


161 


(5) Compounding with principal debtor by creditor without 
consent of surety (S. 135). 

In the second case it is not necessary that the creditor should 
have known of the death of the surety; and even where the creditor 
has entered into fresh transactions after the death of the surety 
without knowledge of such death, the rule will come into force and 
the surety’s estate would not be responsible for such transactions 
entered into after death. Of course, this rule is subject to an 
agreement to the contrary. As to all debts incurred previous to his 
death, the surety will be liable. In English Law notice to the credi¬ 
tor of the surety’s death is necessary to bring the liability of the 
surety to an end. 

Section 132 lays down the rule applicable to cases where two 
person contract with a third person to undertake certain liabilities 
and also contract between themselves that one of them shall act as 
surety, whereas the other shall be personally liable for the whole 
debt to the creditor. As far as the creditor is concerned, such an 
agreement between these two persons will not affect his position and 
he can hold both of them responsible under the contract as princi¬ 
pals. This holds good under this section even though the creditor 
knew of the existence of this arrangement between these two 
debtors at the time the contract was entered into by them with him, 
because the second agreement between the debtors by which one 
debtor makes himself responsible for the full amount and makes 
the other debtor’s liabilities that of a surety will not bind the 
creditor who is not a party to it. This rule is opposed to the rule 
in English Law where the relation between these two debtors, viz., 
that of the principal debtor and the surety will affect the conse¬ 
quences of the contract. 

Illustration 

A and B give jointly and severally a promissory note to C and if A signs the 
note on the understanding that he signs as the surety of B and that B is the princi¬ 
pal debtor who is to pay for the note, the fact of C, the creditor, knowing this will 
not affect A 's position in India and A will be bound to pay as the principal debtor 
and not as the surety for B. 

Variation in the Terms of a Guarantee Contract 

Any variation made without the surety's consent in the terms of 
the contract between the principal debtor and the creditor, dischar¬ 
ges the surety as to transactions subsequent to the variation (S. 133) 

— 11 — 
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This rule is wide and general whereas the rule in the English 
Law lays down clearly, that the sureties will not be discharged 
under the circumstances above mentioned, unless the alteration is 
of a particular nature which would prejudice the rights of the 
surety. In India , on the contrary, it appears that even if the alte¬ 
ration were to be of a nature which would be beneficial to the 
guarantor, it would entitle him to claim a discharge. 


Illustrations 


(a) A becomes surety to C for B's conduct as a manager in C’s bank. After¬ 
wards, B and C contract, without A's consent, that B's salary shall be raised, and 
that he shall become liable for one-fourth of the losses on overdrafts. B allows a 
customer to over-draw, and the bank loses a sum of money. A is discharged from 
his suretyship by the variance made without his consent, and is not liable to make 
good this loss. 

(b) A guarantees C against the misconduct of B in an office to which B is 
appointed by C and of which the duties are defined by an Act of the Legislature. 
By a subsequent Act, the nature of the office is materially altered. Afterwards, B 
misconducts himself A is discharged by the change from future liability under his 
guarantee, though the misconduct of B is in respect of a duty not affected by the 
latter Act. 


(c) C agrees to appoint B as his clerk to sell goods at a yearly salary, upon A's 
becoming surety to C for B's duly accounting for moneys received by him as such 
clerk. Afterwards, without A's knowledge or consent, C and B agree that B should 
be paid by a commission on the goods sold by him and not by a fixed salary. A is 
not liable for the subsequent misconduct of B. 

^ (d) A gives to C^jdo 
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rupees on the 1st of March. A guarantees re- 
to B on the 1st of January. A is discharged from 
been varied inasmuch as C might sue B for the 


surety it discharged by any contract between the creditor 
and the principal debtor, by which the principal debtor is released, 
or by any act or omission of the creditor, the legal consequence of 
which is the discharge of the principal debtor (S.134). 

A gives a guarantee to C for goods to be supplied by C to B. 
C supplies the goods to B> and afterwards B becomes embarrassed 
and contracts with his creditors (including C) to assign to them 
his property in consideration of their releasing him from their 
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demands. Here B is released from his debt by the contract with C, 
and A is discharged from his suretyship. 

This is because the surety is entitled in case he is called upon 
to pay to be placed in the position of the creditor, and to acquire 
all the rights which a creditor possesses against the debtor. If, 
therefore, the creditor by any act or omission the legal consequence 
of which is the discharge of the principal debtor, deprives the 
surety of that right which the surety is entitled to claim, the surety 
is released. Also, where the default of the principal debtor was 
brought about through the connivance of the creditor, or through 
gross negligence on the part of the creditor, the same rule will 
apply. In one case, where the creditor instituted a suit against the 
principal debtor as well as the surety on a contract and subse¬ 
quently waived his claim against the principal debtor, it was held 
that the surety was also discharged from his liability. A discharge 
of the principal debtor in the insolvency court does not, of course, 
discharge the surety. 

Failure to sue within the Period fixed by the Limitation Act 

Formerly there was a conflict among some High Courts in 
India as to whether a creditor’s failure to sue the principal debtor 
within the period of limitation discharged the surety. 

According to the judgments of the High Courts of Madras, 
Bombay and Calcutta where the creditor fails to sue the principal 
debtor within the period fixed by the Limitation Act, the surety is 
not discharged. The High Court of Allahabad held differently but 
the English decisions are the same as those of the High Courts of 
Bombay, Madras and Calcutta. The Madras High Court argued 
that barring by limitation does not discharge the debtor from his 
obligation as far as the debt is concerned, whereas in England the 

ground on which the surety is not discharged is that the surety 
himself could have brought an action against the principal debtor 
before the expiration of the time limit. 8 The Privy Council has 
since held that in such a case the surety is not discharged and the 
conflict may now be taken to be settled. 9 

Compounding with Principal Debtor, etc. 

If the creditor arranges with the principal debtor without 
con sulting the surety for composition or agrees to give time or 

“Sanakana v. Virupakasha, 7 Bom. 146; Krishto Kishori Chowdhrain v Radha 
Rartum Munshi, 12 Cal. 330; Subramania Aiyar v. Gopala Aiyar , 33 Mad. 303 
Ran jit Singh v. Naubat , 24 All. 504 * 

9 Mahan t Singh v. V Ba Yi (1939) 65 I.A. (93 
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agrees not to sue him, these acts will immediately discharge the 
surety (S.135). It is held that the creditor has no right in law to 
give time to his debtor without the consent of surety, even where 
the time given may have been with a view to protect the interests 
of the surety or for his benefit. It has also been held that where 
time is given for a part of the debt, the surety would be discharged 
only with regard to that part. Of course, if there is an express 
clause in the guarantee agreement, entitling the creditor to give 
such time, that agreement will hold good. If however, the contract 
to give time to the principal debtor is made by the creditor with a 
third person, and not with the principal debtor, the surety is not 
discharged (S. 136). 

Illustration 

Where C the holder of an overdue bill of exchange drawn by A, as surety for B 
and accepted by B y contracts with M to give time to B, A is not discharged; also 
mere forbearance on the part of the creditor to sue the principal debtor or to 
enforce any other remedy against him does not. in the absence of any provision in 
the guarantee to the contrary, discharge the surety (S. 137). 

“Mere forbearance” here means that there is no express agree¬ 
ment to give time. 

Illustration 

B owes C a debt guaranteed by A. The debt becomes payable. C does not 
sue B for a year after the debt has become payable. A is not discharged from his 
suretyship. 

If the creditor does any act which is inconsistent with the rights 
of ihe surety or omits to do any act which his duty to the surety 
requires him to do and the eventual remedy of the surety himself 
against the principal debtor is thereby impaired, the surety is 
discharged (S. 139). 

Illustrations 

(a) B contracts to build a ship for C for a given sum, to be paid by instal¬ 
ments as the work reaches certain stages, A becomes surety to C for B's due 
performance of the contract. C, without the knowledge of A, prepays to B the last 
two instalments, A is discharged by the prepayment. 

(b) C lends money to B on the security of a joint and several promissory note 
made in C’s favour by B y and by A as surety for B, together with a bill of sale of 
B's furniture, which gives power to C to sell the furniture and apply the proceed* 
in discharge of the note. Subsequently, C sells the furniture, but owing to his 
misconduct and wilful negligence, only a small price is realized. A is discharged 
from liability on the note. 

(c) A puts M as apprentice to B, and gives a guarantee to B, for A/’s fidelity. 

B promises on his part that he will at hast once a month see M make up the cash. 
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B omits to see this done as promised, and M embezzles. A is not liable to B on 
his guarantee (ills, to S. 139). 

On the same principle, if the creditor returns the securities 

which he could realise and apply in discharge of his debts, the 

surety becomes exonerated to the extent of the value of such 
securities. 


Release of a Co-surety 

Where there are co-sureties, a release by the creditor of one of 
them does not discharge the others; neither does it free the surety so 
released from bis responsibility to the other sureties (S. 138). The 
rule is opposed to that in English Law because there a release or 
discharge granted to one of the co-sureties operates also as the 
discharge of the others. The second part of the section retains the 
right of contribution against co-sureties in case one of the sureties 
is called upon to pay up the whole debt and does not so pay or 
where he pays more than his own true share of contribution as such 
a surety. This right of contribution can be enforced even when the 
surety did not know at the time of incurring liability that he was 
to be co-surety with others and also whether the sureties are joint 
or joint and several and whether instruments by which they are 
bound are the same or different as long as the engagement is the 
same with the principal. In the absence of a special agreement 
joint sureties contribute equally. 

Surety’s Rights on Payments 

When a surety pays what is due, or performs all that he is 
liable to perform where the guaranteed debt has fallen due, or the 

il 11 1 h , i, l* 4 . ■ i , i fie is invested with 

all he rights which the creditor had against the principal debtor 

( , 140) : ,!° 0the j r words > the suret y in such a case « subrogated in 
place of the creditor whom he pays out and becomes entitled to all 

he benefi s and remedies the creditor was invested with against 

the principal debtor. Here he can recover the amount from The 

principal debtor with interest, and can claim the benefit of every 

security which the creditor had against the principal debtor at the 

evTn t u C ° DtraCt ° f SUret y shi P was ^tered into and that too 

and if the r S H U ? ty i d ' d “ 0t kn ° W ° f * he existence of such security 
and ,f the creditor loses or without the consent of the surety parts 

v W a,TeTfV eCUrity - thC SUrCty iS discha ^ d to the extent of th 

value of the security ( S . H,). Of course, here the surety must have 
paid the whole debt , because if he has only paid a part of it he 
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cannot claim a proportional right in these securities. If what was 
guaranteed was only a part of the debt then he can claim, on paying 
up that part, a pro rata share in those securities. 

Illustrations 

(a) C advances to B y his tenant Rs 2,000 on the guarantee of A. C has also 
a further security for the 2,000 rupees by a mortgage of B’s furniture. C cancels 
the mortgage. B becomes insolvent and C sues A on his guarantee A is dischar¬ 
ged from liability to the amount of the value of the furniture. 

(b) C, a creditor, whose advance to B is secured by a decree, receives also a 
guarantee for that advance from A. C afterwards takes B's goods in execution 

under the decree, and hen without the knowledge of A , withdraws the execution. 
A is discharged. 

(c) A, as surety for B, makes a bond jointly with B to C, to secure a loan 
from C 10 B. Afterwards, C obtains from B a further security for the same debt. 
Subsequently, C gives up the further security. A is not discharged (Illus. to S. 141). 

The implied promise of the principal debtor in the contract of 
guarantee being to indemnify the surety, the surety can claim only 
the amount he has rightfully paid but not that which was paid wrong¬ 
fully. 

If, however, a guarantee has been obtained by misrepresentation 
or concealment of a material circumstance, the transaction is invalid 
(Ss. 142 & 143). 

Illustrations 

(a) A engages B as clerk to collect money for him. B fails to account for 
some of his receipts, and A in consequence calls upon him to furnish security for 
his duly accounting. C gives his guarantee for B’s duly accounting. A does not 
acquaint C with B 3 s previous conduct. B afterwards makes default. The guarantee 
is invalid. 

(b) A guarantees to C payment for iron to be supplied by him to B to the 
amount of 2 000 tons, B and C have privately agreed that B should pay five rupees 
per ton beyond the market price, such excess to be applied in liquidation of an old 
debt. This agreement is concealed from A. A is not liable as a surety (Plus, to 
S. 143). 

Co-sureties 

If the guarantee includes a contract that the creditor shall not 
act upon the guarantee until some other has joined in it as a cosurety 
that being a condition precedent the guarantee will not be valid if 
that other person does not join (S. 144). 

Where two or more persons are co-sureties for the same debt or 
duty , either jointly or severally, they are liable to pay, as between 
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themselves, each an equal share of the whole debt or that part of it 
which remains unpaid by the principal debtor (S. 146). 

Illustrations 


fa) A y B and C are sureties to D for the sum of 3.000 rupees lent to E. 

I- makes default in payment. A, B and C are liable, as between themselves, to pay 
1,000 rupees each. 


(b) A , B and C are sureties to D for the sum of 1,000 rupees lent to £ and 
there is a contract between A, B and C that A is to be rssponsible to the extent of 
one quarter, B to the extent of one-quarter, and C to the extent of one-half. 

E make * default in payment. As between the sureties, A is liable to pay 250 rupees 
B 250 Rupees and C 500 rupees (Idus. to S. 146). 

If the co-surenes are bound in different sums , they are liable to 
pay equally as far as their respective obligations permit (S. 147). 

Illustration^^ , 

(a) A, B and C as sureties for D, enter into three several bonds, each in a 

different penalty, ramely, A in the penalty of 10,000 iupees, B in that of 20,000 

rupees, C in that of 40,000 rupees, conditioned for D 's duly accounting to E. D 

makes default to the extent of 30,000 rupees A, B and C are each liable to pay 
10,000 rupees. 

^ Ay £ and C, as sureties for D t enter into three several bonds, each in a 

?nr^ nt pena,ty namel V> A in the penalty of 10 000 rupees, B in that of 
20.000 iupees, C in that ol 40,000 rupees, conditioned for Z>’s duly accounting to E 

D makes default to the extent of 40,000 rupees. /I is liable to pay 10 000 rupees’ 
and B and C 15,000 rupees each. * * 


(c A, B C, as sureties for D, enter into three several bonds, each in adherent 
penalty, namely, A in the penalty of 10.000 rupees, B in that of 20,000 rupees C in 
that of 40,000 rupees, conditioned for D' s duly accounting to E. D makes default 

iz:i:rxr es - A ■ B and c have to pay each the f un «“ 


Implied Promise to Inde 


II 


nify Surety 


There is an implied promise in every guarantee contract that 
the principal debtor will indemnify the surety and the surety is 

eDt ” C ,, t0 recuvir f rom the principal debtor whatever sum he has 
right fully paid under the guarantee (S. 145). 


Illustrations 


.rJ* i&ssxz. si sss “r 

reasonable grounds for doing so, but is compelled to pay the amount of the debl 

pr ncSidebU 6 reC ° Ver ^ amOUnt P3id by him for costs as well as the 
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demands payment of it from A , and, on A's refusal to pay, sues him upon the bill. 
A, not having reasonable grounds for so doing, defends the suit, and has to pay the 
amount of the bill and costs. He can recover from B the amount of the bill, but 
not the sum paid for costs, as there was no real ground for defending the action. 

(c A guarantees to C, to the extent of 2,000 rupees, payment for rice to be 

supplied by C to B C supplies to B nee to a less amount than 2,000 rupees, but 

obtains from A payment of the sum of ?,000 rupees in respect of the rice supplied. 

A cannot recover from B more than the price of the rice actually suppled (Illus. to 
S.145I. 

Promissory Notes and Bills in Lieu of Guarantee 

The other method of guaranteeing without entering into an 
actual bond or agreement is to give a promissory note jointly and 
severally. Frequently a bill which is drawn and accepted is endor¬ 
sed by a person, not because he is a party to the bill but because 
he acts in the capacity ot a guarantor or surety. This form has one 
drawback, viz., that the hanker will not here get the benefit of the 
protective clauses which a properly drawn guarantee form contains. 
In such forms the lender is allowed to present bills on the due 
date, if they are payable after the expiry of a specified period. He 
is here in the position of a holder in due course and in case of 
dishonour, he is bound to carry out all the duties of a holder in due 
course, whose bill has been dishonoured, t.e. f in connection with 
noting, protest, giving notice of dishonour, etc. 

SUMMARY 


Contract of indemnity and guarantee are special types of con¬ 
tracts therefore they must have all the essentials of a valid agree¬ 
ment. 

Definitions 


1. Contract of Indemnity: “A contract by which one party promises 
to save the other from loss caused to him by the conduct of the 
promisor himself, or by the conduct of any other person, is called 
a contract of indemnity” (S.124, Indian Contract Act). 


2. Contract of Guarantee: “A contract of guarantee is a contract 
to perform the promise, or discharge the liability, of a third person 
in case of his default” (S.I26, Indian Contract Act). 


Difference between Indemnity and Guarantee 

Indemnity Guarantee 



Only two parties — 

(a) the indemnifier or 
sor, and 

(b) the indemnified or 
see. 


promi- 

promi- 



Three parties— 

(a) the creditor, 

(b) the principal debtor, and 

(c) the guarantor or surety. 
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indemnifier’s liability 
ary and independent. 


is 2. 


The surety’s liability is secon¬ 
dary or collateral, the primary 
liability being that of the 
principal debtor. 


3. It is not necessary for the in- 3. 
demnifier to act at the request 
of the debtor. 


It is necessary for the surety 
to give his guarantee at the 
request of the debtor. 


4. There is no existing debt but 4. 
it is the possibility or risk of 
a contingency happening that 
the indemnifier undertakes to 
indemnify. 


There is an existing debt or 
duty, the payment or perfor¬ 
mance of which the surety 
guarantees. 


5. The indemnifier cannot sue 5. The surely can sue the prin- 

third parties in his own name cipal debtor in his own right, 
as there is no privity of con¬ 
tract unless there is an assign¬ 
ment of the contract. 


6. There is only one contract i.e. 6. 
between the indemnifier and 
the indemnified. 



May be written or oral in both 7. 
Indian and English law. 


There are three contracts— 

(1) between the principal 
debtor and the creditor; 

(2) between the creditor and 
the surety; and 

(3) between the surety and 
the principal debtor. 

In Indian Law may be written 
or oral but in English Law in 
order to be actionable, a gua¬ 
rantee must be evidenced by 
some memorandum or note 
in writing. 


Difference between Specific and Continuing Guarantee 


Specific Guarantee 

1. A single transaction is guaran- 1 
teed. 

2. Comes to an end when the 2. 
transaction is complete. 

3. Cannot be revoked by the 3 
surety. 


Continuing Guarantee 

A series of transactions are 
guaranteed. 

Extends over the whole series 
of transactions, therefore 
called ‘continuing’. 

Can be revoked as to future 
transactions. 


Discharge of Surety 


The surety is discharged in the following cases: 

'■ " deb,or Md ,h ' "•*•<»• 
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2 . 


3. 


II the eredUor varies any term in the contract between the 

principal debtor and the creditor, without the surety’s consent, 
the surety is discharged. 

If the creditor releases the principal debtor either by an agree¬ 
ment or by any act or omission of the creditor, the surety is 
discharged. J 


4. 

5. 


If the creditor, without 
the principal debtor or 
discharged. 


the surety’s consent, compounds with 
agrees not to sue him, the surety is 


If the creditor does anything which is inconsistent with the 

rights of the surety or omits to do any act which his duty to 

the surety requires him to do, and the eventual remedy of the 

surety against the principal debtor is impaired, the surety is 
discharged. 


6. If the creditor returns the securities which he could have rea¬ 
lised and applied in discharge of the debt, the surety is dis¬ 
charged to the extent of the value of such securities. 

7. If the guarantee is obtained by misrepresentation, the surety is 
discharged. 


8. If the guarantee is obtained by concealment of a material fact, 
the surety is discharged. 

9. It the guarantee is given on the understanding that some other 
person will join the surety and that person does not join, the 
surety is discharged. 


10. In the case of a continuing guarantee if the surety revokes it, 
he will be discharged as to future transactions. 


Rights of Surety 

I. Against the Principal Debtor 

1. On Payment, the surety gets all the rights of the creditor 
against the principal debtor. 

2. The surety can recover from the principal debtor all sums 
he has rightfully paid, i.e. 9 an implied promise to be in¬ 
demnified. 

II. Against the Creditor 

1. Before the principal debt is paid, the surety has the right to 
file a suit for a declaration that the principal debtor will be 
liable for the debt. 

2 On payment , the surety is entitled to the benefit of every 
security which the creditor has against the principal debtor 
whether or not the surety knows of the existence of such 
security. 
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TYPICAL QUESTIONS 

. Define “Contract of Indemnity” 

or 

What are the rights of a surety as against 

fa) Principal Debtor, 

fb) Co-surety, and 
(c) Creditor. 

2. A is indebted to C in the sum of Rs 3,000, to be repaid in three instalments 
of Rs 1,000 each, and C is surety for the payment of the inrtalments. A 
being unable to pay the first instalment, persuades B to allow 6 months’ 
further time to do so. He subsequently fails to pay any of the instalments 
and B then files a suit against C to recover the whole amount. What are 
C’s liabilities towards R? 

3. (a) ‘The liability of the surety is secondary*. 

'The liability of the surety is co-extensive with that of the principal 
debtor*. 

Elucidate the above statements. 

(b) B appointed X his agent to collect his rent and required him to execute 
a fidelity bond in which C was a surety. Some time after the execution 
of the bond, C died and ^committed various acts of dishonesty. Is 
C’s estate liable for the loss caused to £? 

4. (a) Discuss clearly the nature of a surety’s liability. When is he discharged 

from his obligations? 

(b) The B. Bank lent money to D on the guarantee of P. The guarantee 
was a collateral security. The demand for payment of the liability of 
the principal debtor was the only condition for the enforcement of the 
bond. That condition was fulfilled. Neither the principal debtor nor 
the surety discharged the admitted liability. The B. Bank filed a suit 
and obtained a decree against both containing a direction that ‘the B. 
Bank shall be at liberty to enfoice its dues in question against the 
surety only alter having exhausted its remedies against the principal 
debtor*. Examine the validity of the direction. 

5 * “ Thc ,iabilif y ° r th e surety is co-extensive with that of the principal 
debtor, unless it is otherwise provided by the contract”. Discuss. 

6. Write short notes on 

Termination of guarantee. 

(a) ( agrees to appoint B as his clerk to sell goods, on a yearly salary. A 

becomes surety to C for B 's duly accounting for the money received by 

him as clerk. B receives Rs 2,000 and embezzles that amount. Thereafter 

C and B agree that B should be paid a commission on the goods sold by 
him, and not a fixed salary. 

Subsequently, B receives Rs 3,000 and embezzles that amount. What is A’s 
liability to C? 
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(b) What is the position ot a surety when a creditor forbears from enforcing 
his remedy against the principal debtor? 

8. (a) A , in consideration of B’s discounting, at A's request, Bills of Ex¬ 
change for C, guarantees to B for 12 months the due payment of all such 
bills to the extent of Rs 5,000. B discounts bills for C to the extent of 
Rs 2,000. 

Afterwards at the end of three months, A revokes the guarantee. What is 
the liability of A to B in respect of bills discounted by B for C during the 
said period of three months and bills discounted by him thereafter? 

(b) A becomes surety to C for B’s conduct as manager in C*s bank. 

Afterwards, B and C contract, without A’s consent, that B’s salary shall 
become liable for one fourth of the losses on overdrafts. B allows a cus¬ 
tomer to overdraw, and the bank loses a sum of money. What is the 
position of A in respect of this loss? 

(c) What is the liability of a surety when the creditor omits to sue the 
principal debtor within the period of limitation? 

9. A, B and C, as sureties for D f enter into three separate bonds, each in diffe¬ 
rent penalty, namely A in the penalty of Rs 10,000, B in that of Rs 20,000. C in 
that of Rs 40,000, corditioned for D*$ t duly accounting to E.D makes a default 
to the extent of Rs 40,000. Discuss the respective liabilities of A, Band C. 

10. A, B and C, as sureties for D enter into three separate bonds, each in a 
different penalty, nimelv, A in penalty of Rs 10,000, B in ihat of Rs 20,000, C in 
that of Rs 40,000, conditioned for Z)’s, duly accounting to E. D makes a default 
to the extent of Rs 40,000. Discuss* the respective liabilities of A, B and C. 

11. Distinguish between: 

(a) A contract of indemnity and a contract of guarantee, giving examples of 
each. 

(b) A specific and a continuing guarantee. 


Chapter 13 


CONTRACTS 
Bailment and Pledge 


I. BAILMENT 


Definition of Bailment 

Bailment is defined by Section 148 as the “delivery” of goods 
by one person to another for some purpose, upon a contract that 
they shall, when the purpose is accomplished, be returned or other¬ 
wise disposed of according to the directions of the person deliver¬ 
ing them. 

The person delivering the goods is called the “ bailor ” and the 

person to whom they are delivered is called the “ bailee ”, and the 
transaction is called “bailment 

If a person already in possession of the goods of another con¬ 
tracts to hold them as bailee, he thereby becomes the bailee, and 
the owner becomes the bailor of such goods although they may not 
have been delivered by way of bailment. 

In a case where the thing delivered is not to be returned the 
transaction cannot be called a bailment. The bailment may be 
either by way of deposit, in which case the person to whom it is 
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delivered has no right to use it, or the goods may have been deli- 
vered with the bailor s consent for gratuitous use or by way of hire 

or pawn. In short, the goods here are delivered for a temporary 
purpose . 

Bailor’s Dnties 

If goods bailed carry some defect which is likely to expose the 

bailee to any extraordinary risk, or is likely to interfere with his 

use, the bailor must disclose such faults, failing which the bailor 
would be responsible to the bailee for damages arising out of such 
defect, with this difference that, in case the goods are bailed for 
hire the bailor will be responsible irrespective of the fact that the 
bailor was not aware of the existence of such defect. 

Illustration 

A lends a horse to B knowing it to be vicious, A must disclose this fact, even if 
the bailment was gratuitous, to B, otherwise in case of injury to B, A would be 
responsible for the damage sustained. If, on the other hand, the horse was hired, 

A would be responsible for damages even where A was ignorant of the defect 
(S. 150). 

Bailee’s Duties 

Where the goods are left with the bailee, the bailee must take 
as much care of the goods as a man of ordinary prudence would, 
under similar circumstances, take of his own goods of the same 
bulk, quality and value as the goods bailed (S. 151), i.e. he is liable 
lor negligence only , in the absence of a contract to the contrary. 

The Indian Law thus does not recognize any degree or care , as in 
the case of English law, but clearly states that the bailee must take 
as much care of the goods as a man of ordinary prudence would 
take of his own goods of the same bulk, quality and value. The 
English La\Vy on the other hand, makes distinctions as to the degree 
of care, differentiating negligence into “ordinary” and “gross”, 
according to whether the bailee is a gratuitous or a paid bailee but 
such a distinction is not very satisfactory as it is not always pos¬ 
sible to draw any real distinction between the two. 

The bailee is responsible not only for loss caused through his 
own negligence but also for that caused through the negligence of 
his servants in the regular course of their employment. If, however, 
the loss is caused through the act or default of a third party, the 
bailee would not be liable if he can show that the loss could not 

have been prevented even with reasonable care and diligence. The 
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In England railways as carriers of goods are regarded as com¬ 
mon carriers. 

In India railways were regarded as bailees but since the 1961 
amendment of the Railways Act, 1890, the railways are responsible 
as common carriers for the carriage of animals and goods. 

For further details see the chapter on “Carriage of Goods”. 

Mixing up of Goods Bailed 

If the bailee mixes the goods of the bailor with his own with 
the consent of the bailor , the bailor and bailee will have an interest 
in the mixture in proportion to their respective shares in the 
mixture (S. 155). 

If the mixture is made without the bailor's consent and (a) if the 
goods can be separated or divided the bailor can claim his share of 
the mixture and the damage, if any, arising from the mixture and 
the bailee has to bear the expense of separation or division (S. 156). 

Illustrations 

(a) A bails 100 bales of cotton marked with a particular mark to B. B, with 
A s consent, mixes the 100 bales with other bales of his own bearing a different 
mark. A is entitled to have his 100 bales returned, and B is bound to bear all the 
expense incurred in separation of the bales and any other incidental damage. 

(b) If the goods cannot be separated, the bailee would have to make compen¬ 
sation for the loss of the goods (S. 157). 

Illustration 

f 

A bails a barrel of Cape flour worth Rs 45 to B . B, without /f’s consent mixes 

the flour with country flour of his own, worth only Rs 25 a barrel. B must com¬ 
pensate A for the loss of his flour. 

Termination of the Bailment 

When the purpose for which the goods were bailed, or the time 

for which they were so bailed has expired, the bailee mutt return or 

deliver according to the bailor’s instructions, the goods hailed wit/,. 

out demand , and if he does not do so, he would be responsible to 

the bailor, for any destruction, loss, or deterioration caused to the 
goods from that time (Ss. 160 & 161). 

If. however, the goods are lent gratuitously, the bailor has the 
rig t to request their return at any time, even though he lent them 
or a specified time or purpose. This is subject to this exception 
that where, relying on such a loan made for a specified time or pur-’ 
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pose, the bailee has acted in a manner as would cause him loss, 
through the return of the goods before the time stipulated, exceed¬ 
ing the benefit actually derived by him from the loan, the lender or 
bailor must, if he compels the return, indemnify the borrower for 
the amount by which the loss so occasioned excseds the benefit so 

derived (S. 159) A gratuitous bailment terminates at the death 
either of the bailor or of the bailee (S. 162). 

In the absence of a contract to the contrary, not only is the 
bailee bound to return the goods bailed, but he should also hand 
over the increase or profit, if any, which may have accrued from the 
goods during the bailment. 

Illustration 

Where A leaves a cow in the custody of B to be taken care of and the cow has 
a calf, B is bound to deliver the cow as well as the calf to A (S. 163). 

Bailment by Joint Owners 

When the bailed goods belong to several joint owners, the 
bailee may deliver them to, or according to the directions of, any 
one joint owner, without the consent of all, provided there is no 
agreement to the contrary (S. 165). 

Title of the Bailor 

The bailor is responsible to the bailee for any loss which the 
bailee may sustain as a result of the bailor not being entitled to 
make the bailment or to receive back the goods or to give directions 
respecting them (S. 164). 

If the bailor has no title to the goods, and the bailee, in good 
faith, delivers them back to, or according to the directions of the 
bailor, the bailee is not responsible to the owner in respect of such 
delivery (S. 166). 

The third party who claims the goods bailed may apply to the 
Court to stop the delivery of the goods to the bailor and to decide 
the title to the goods (S. 167). 

A Finder of Goods 

On the same principles, a person who finds goods belonging to 
another and takes them into his custody is subject to the same res¬ 
ponsibilities as a bailee (S. 71). 

The finder of goods is entitled to retain the goods against the 
owner until he receives compensation for the trouble and expense he 
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may have voluntarily incurred with a view to preserve the goods and 
to find ovt the owner. He has no right , however, to sue the owner for 
the trouble and expense. His remedy is only retention with a view to 
compel the other side to pay. If, however, a specific reward was 
offered for the return of lost property, the finder would then acquire 
the right both of suing for such a reward and of retaining the goods • 
until the reward is received (S. 168). 

The Indian law thus gives the finder a lien on the goods for his 
expenses and the reward. Where the owner cannot be found with 
reasonable diligence, or where he is iound, but refuses upon de¬ 
mand to pay the lawful charges ot the finder, and where the thing 
so found is in danger of perishing, or losing the greater part of 
its value, or where the lawful charges of the finder amount to two 
thirds of the value ot the goods Iound, the finder is entitled to sell 

the goods (S. 169). 

Bailee’s Claim for Service 

The bailee who has, in accordance with the purpose of the 
bailment, rendered any service involving the exercise of labour 

or skill in respect of the goods bailed, has also the right to retain 

the goods until he receives due remuneration for the service ren¬ 
dered in the absence of an agreement to the contrary (S. 170). 

Illustrations 

(a) A delivers a rough diamond to B a jeweller to be cut and polished, which 
is accordingly done. B is entitled to retain the stone till he is paid for the services 
he has rendered. 

(b) A gives cloth to Ba tailor to make a coat. B promises A to deliver the 
coat as soon as it is finished and to give A three months credit for the price, B is 
not entitled to retain the coat until he is paid (ills, to S. 170) 

It must, however, be noted that the service rendered must 
involve skill or labour , and therefore a person who takes in animals 
only to feed them does not come under the rule; but a horsebroker 
or veterinary surgeon, who uses skill or labour would be the proper 
person to put forward such claim. 

Lien 

Liens are of three main types: (1) Possessory lien, (2) Equi¬ 
table lien and (3) Maritime lien. 

(1) A possessory lien , may be defined as the right which a per¬ 
son has to retain that which is in his possession but which belongs 
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to another until certain demands of the person in possession are* 
satisfied. A possessory lien may be particular or general. The lien 
which we have hitherto dealt with is called the bailee's particular 
lien as apart from the general hen of bankers , factors , wharfingers, 
attorneys of a High Court and policy-brokers who can retain as a 
security lor a general balance of account, any goods or securities, 
or papers, bailed to them, unless there is an express agreement to 
the contrary (S. 171). 

A g nerai hen is a right which has arisen by custom in parti¬ 
cular trades or professions or by contract to retain goods or other 
security of valuables which come into the possession of these 
persons in the regular course of their business or profession for any 
money which may be owing to them by the owner to whom these 
goods, valuables or securities belong. 

Thus bankers have a general lien on cash and securities belong¬ 
ing to their customers, which are deposited with them in the 
regular course of their business as bankers, for any money that may 
be due to them, as bankers. If, however, there is a specific agree¬ 
ment with the banker to the effect that he will not have a general 
lien or that he gives it up, that will be binding/’ It may be added 
that in case of valuables or securities deposited only for safe cus¬ 
tody, this lien does not arise. With regard to securities on which 
the banker is given the power to collect interest and dividend, 
however, such a lien would extend. But the lien would not extend 
to title deeds casually left with bankers on which the bankers 
had previously refused to make an advance. 

On the same principle, an attorney or solicitor of the High 
Court, has a lien on all papers and documents belonging to his 
client that may be in his possession in his professional capacity 
for which fees are due to him. It may be noted here that the soli¬ 
citor who is discharged by his client has a lien for his costs but 
one who has himself refused to act has not. 

It is also considered doubtful whether an auditor has any right 
of general lien on the books he has audited even though he may 
have possession of them. In the case of wharfingers dealing with 
the goods as wharfingers, a general lien on these goods arises for 
their charges against the owner of the goods. 

The Indian Contract Act provides for the following lien— 

(i) The particular lien of the finder of goods (S. 168). 


• Kunhan Manyan v. Bank of Madras , 19 Mad. 234 
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(ii) The particular lien of bailees (S. 170). 

(iii) The generallien of bankers, factors, wharfingers, attorneys 

of High Courts and policy brokers (S. 171). 

(iv) The particular lien of pawnees (S. 173 and 174). 

(v) The particular lien of agents (S 221) 

(2) An equitable lien creates a charge on the property and who¬ 
ever takes the property thereafter with notice of such lien, takes it 
subject to the lien. For example, an unpaid vendor of immovable 
property or a purchaser of immovable property who has prepaid 
the price has an equitable lien on the property for the amount due. 
An equitable lien is enforceable by sale. 

(3) A maritime lien is a lien on a ship, its furniture, tackle, 
cargo and freight for the payment of a claim under the maritime 
law It is available to ihe master of the ship for his wages and 
disbursement, to the holder of a bottomry bond for the amount of 
the bond, to salvors on the property which is saved, and to per¬ 
sons who claim damages against the ship in respect of a collision 
due to the ship’s negligence. A maritime lien is enforced by 
arresting the ship and by proceedings in the Admiralty Court. 

II. PLEDGE 


Definition of Pledge , 

Pledge is defined as a bailment of goods as security for the pay¬ 
ment of a debt of performance of a promise. The bailor here is 
called the “pawnor” and the bailee the “pawnee” (S. 172). Any 
class of goods, valuables, documents, etc., may be made the subject- 
matter of a pledge. There must be, however, a constructive or 
actual delivery. 

The pawnee has a right to retain the goods pawned with him 
until the debt for which the pawn is created is paid; or the promise 
for the performance of which the pledge was made is fulfilled. This 
right extends to the interest on the debt plus all necessary expenses 
incurred by him in respect of the possession or for preserving the 
goods pledged (S. 193). For extraordinary expenses there is no right 
to retain /.e., no lien but only a right of action (S. 175). 

Pawnor’s Default 

Where the pawnor makes default in the payment of his debt, or 
the performance of his promise at the stipulated time in respect of 
which the goods were pledged, the pawnee may. 
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(1) bring a suit against the pawnor upon the debt or promise, 
and retain the goods pledged as a collateral security, or 

(2) he may sell the thing pledged, on giving the pawnor reason¬ 
able notice of the sale. If the proceeds of such a sale are less than 
the amount due in respect of the debt or promise, he can recover the 
balance from the pawnor. If, on the other hand, there is a surplus 
he should return the excess to the pawnor (S. 176). 

From this it must not be thought that because there has been a 
default by the pawnor his right to redeem the pledge has been lost. 

The right, on the contrary, continues until the actual sale of the 

goods and therefore the pawnor tan redeem the goods pledged at any 
time before the actual tale, on payment of additional expenditure, if 
any, that may have been the result of his default (S. 177). It may be 
added here that in this case the pawnee is allowed to sell without 
a reference to the Court. The sale may be by public auction or by 
pi ivate agreement. The period of limitation in the case of a loan 
on a pledge is three years, to run from the date of the loan. In 
the case of a promise, however, for the keeping of which the pledge 
is made, the years run from the date of the breach of the promise. 

It has been held by the Supreme Court in The Bank of Bihar v. 
The State of Bihar and others the rights of the pawnee who had 
parted with money in favour of the pawnor on the security of the 
goods cannot be defeated by the goods being lawfully seized by the 
Government and the money being made available to other creditors 
of the pawnor, without the claim of the pawnee being fully satisfied. 
The pawnee has a special property and a lien, which is not of 
ordinary nature, on the goods and so long as his claim is not satis¬ 
fied no other creditor of the pawnor has any right to take away the 
goods or its price. Therefore after the goods had been seized by 
the Government it was bound to pay the amount due to the pawnee 
and the balance could be made available to satisfy the claim of 
other creditors of the pawner. But by a mere act of lawful seizure 
the Government cannot deprive the pawnee of the amount which 
was secured by the pledge of the goods. 

Who May Pledge 

Of course the owner may pledge his goods but besides that a 
pledge may be made by a mercantile agent who is in possession of 
goods or documents of title to goods with the consent of the true owner. 
Thus a bill of lading, a dock warrant, a warehouse-keeper’s certi- 

7 11972) 2 S.CJ. 661 
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ficate, wharfinger’s certificate, or warrant or order for delivery, or 
any other document of title may be pawned in the above case and 
the pledge would be valid as long as the mercantile agent makes 
the pledge in the ordinary course of his business, and the pawnee 
acts in good faith and without notice that the pswnor has no 
authority to pledge (S. 178). 

The fundamental rule of the law of transfer of property is that 
no man can give a better title than he himself possesses, nemo dat 
quod non habet. As a corollary of this fundamental rule, no one can 
pledge goods unless he is the owner or lawfully represents the 
owner. Consequently, if a person obtains a pledge of goods from 
another who has no valid title to make a pledge, the former acquires 
no security over them. But another principle of law embodied in 
Section 178 of the Contract Act is that a person who takes from one 
whom he knows to be ‘a mercantile agent’ and who is in possession 
ol the goods, gets a notice that the pledgor had no title or author¬ 
ity to pledge. Under the first principle if a person deals with 
goods of anothor without his authority or consent, the transaction 
is nugatory against the owner. The second principle steps in to 
protect those who in good faith deal with a mercantile agent who is 
known to them as such and who is in possession of the goods. s 

A pledge can also be made by a person in possession under a void • 
able contract it the goods are pledged before the contract is rescin¬ 
ded and the pawnee acts in good faith and without notice of the 
pawnor’s defective title (S. 178 A). Section 30 of the Indian Sale 
ol Goods Act also provides for a pledge or other disposition of 
goods by a teller or buyer m possession of goods or documents of 
title to goods of ter sate. It should be noted here that what is 
meant is that the articte should be in possession , as distinguished from 

mire custody without authority to deal with it. A servant left in 
charge of the goods his master or a wife left in charge of her 
husband’s goods cannot pledge them. 8 9 

If the interest of the pawnee is limited, he can pledge the 
goods or the documents to the extent of his interest (S. 179). It may 
be added that if a third person injures the goods pledged, or 
deprives the bailee or the use or possession of them, the bailee is 
entitled to all the remedies that the owner may have had either 
the bailor or the bailee may bring a suit against the offending 
third party. The compensation obtained in such a suit is divisible 

8 Poonam Shankar & Co v. Deepchand Siremal, 1971, M.P.L.J., 808 

' Bi Momoye v Sitaram \. Cal. 497; J.IV. Seager v. Hukma Kessa 24 Bom. 458 
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between the bailor and the bailee according to their respective 
interests. 

Difference between Pledge and Mortgage of Goods 

In the case of a pledge , the possession of goods but not their 
ownership, passes to the creditor or pawnee, whereas in the case 
of a mortgage of goods , it is the property in goods, i.e. the ownership , 
which is transferred to the mortgagee subject to the mortgagor’s 
right to redeem, the possession, until default, generally remaining 
in the mortgagor. As a pawnee is not the legal owner he has no 
power to foreclose but has only power to sell. 


SUMMARY 


Essentials of Bail 


ii 


ent 


1. Delivery. 

2. Of goods-movable property. 

3. For some purpose. 

4. Return of the goods when the purpose is accomplished. 

Liability of Bailee 

The bailee is liable only for loss or damage due to his negli¬ 
gence or the negligence of his duly authorised agent. 

Duties of Bailee 


1. To take care of the goods bailed—the test is the care 
expected of a man of ordinary prudence if the goods bad been his 
own. 


2. To act strictly in accordance with the conditions of the 
bailment and not to make any unauthorised use of the goods. 

3. Not to mix the bailor’s goods with his own without the 
bailor’s consent. 

4. To return the goods when the purpose is over or to deliver 
them according to the instructions of the bailor. 

5. To deliver to the bailor any increase or profit which may 
have accrued from the goods bailed, unless there is any contract 
to the contrary. 


Rights of Bailee 

1. Particular lien for labour or service rendered to the 
goods. 

2. General lien if the bailee is a banker, factor, wharfinger 
attorney of High Court or policy broker. 
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3. To be indemnified for any loss sustained as a result of a 

breach of warranty of authority. 

Liability or Bailor 

1. To pay damages for loss arising from the bailor’s failure 
to disclose known faults in the goods bailed. 

2. To bear necessary expenses incurred by the bailee in the 
case of a gratuitous bailment. 

3. To bear extraordinary expenses of the bailment. 

4. To indemnify the bailee for any loss sustained by the bailee 
due to the bailor’s breach of warranty of title to the goods. 

Duties of Bailor 

1. (a) In the case of a gratuitous bailment, to disclose faults 

in goods bailed of which he is aware and which mate¬ 
rially interfere with the use of them, or expose the 
bailee to extraordinary risks. 

(b) In the case of a bailment for hire, the bailor is res¬ 
ponsible whether he was or was not aware of such 
faults. 

2. To indemnify the bailee for necessary expenses in the case 
of a gratuitous bailment. 

3. To receive back the goods or to give directions regarding 
them. 

4. To indemnify the bailee for any loss sustained by the bailee 
due to a breach of wrranty of title. 

Rights of Bailor 

1. To enforce by suit all the liabilities or duties of the bailee. 

2. To demand a return of the goods at any time in the case of 
a gratuitou5 bailment, subject to the bailee’s right to be indemnified 
it the immediate return of the goods would cause him more loss 
than benefit. 

3. To avoid the contract if the bailee does any act with regard 
to the goods bailed which is inconsistent with the conditions of 
the bailment. 

Termination of Bailment 

The contract of bailment is terminated in the following cir¬ 
cumstances:— 

1. On the expiry of the specified time, if any. 

2. On the fulfilment of the purpose. 

3. On the commission by the bailee of any act inconsistent 
with the terms of the bailment. 

4. By the bailor revoking a gratuitous bailment. 
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5. On the death of the bailor or bailee in the case of a gratui¬ 
tous bailment. 

Rights of Finder of Goods 

1. To sue for any specific reward offered. 

2. To retain goods until he receives compensation for trouble 
and expense voluntarily incurred by him to preserve the goods and 
to find the owner. 

3. To sell the goods when the owner cannot be found or refuses 
to pay the finder’s lawful charges, if 

(a) the goods are in danger of perishing or of losing the 
greater part of their value, or 

(b) the lawful charges of the finder amount to two thirds of 
the value of the thing found. 


PLEDGE 

Difference between Bailment and Pledge: A pledge is a type of bail¬ 
ment, the only difference being in the purpose. 

Bailment Pledge 

Any purpose Only purpose is as security 

(a) for the payment of money or 

(b) the performance of a promise. 

Who Can Pledge 

1. The owner. 

2. The owner’s duly authorised agent. 

3. A mercantile agent who is in possession of the goods or docu¬ 
ments of title with the consent of the owner. 

4. A seller who is in possession after sale or a buyer who has 
obtained possession before sale. 

5. A person in possession under a voidable contract, before the 
contract is rescinded. 

6. A person with a limited interest—in such a case the pledge is 
valid to the extent of such interest. 

7. One of several co-owners who is in sole possession with the 
consent of his co-owners. 

Rights of Pledgee 

1. Particular lien for payment of the debt or performance of the 

promise as well as for interest on the debt and necessary 
expenses. 

2. To claim extraordinary expenses incurred by him for preserva¬ 
tion of the goods. 

3. To sue the pledgee in respect of the debt or promise and to 
retain the goods as collateral security. 
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4. To sell the goods after giving the pledgor reasonable notice of 
the sale. 

Rights ot Pledgor 

1. To recover the goods on payment of the debt or perlormance 
of the promise. 

2. To redeem the pledge at any time after deiault but betore the 
actual sale. 

3. To enforce proper maintenance of the goods pledged. 

TYPICAL QUESTIONS 

i 

1, What is a Bailment? What are the duties of a Bailee? 

2. Write short notes on the following: 

(a) Contract by a pledgor that the pledgee may sell the pledged goods 
without giving notice to the pledgor. 

(b) Lien of a bailee. 

(c) Gratuitous bailment. 

3. (a) Discuss the right of an owner of goods to create a pledge over the 

goods by delivering to the lender documents of title relating to the 
goods. 

(b) A bank, lending against pledge of goods, takes from the borrower a 
document by which the borrower agrees that the bank may without 
giving notice to the borrower about sal a of the goods, sell the goods in 
i nforcement of the pledge. Discuss 

4. State, as briefly as you can, the points of distinction between — 

(a) General lien and particular lien. 

(b) Pledge of movables and hypothecation of movables. 

5. (a) Define “Bailment”. What is bailee’s particular lien? 

(b) What are the rights of bailor and bailee against third parties? 

(c) What are the duties and responsibilities of a bailor? 

6. (a) Discuss the rights and duties of a finder of lost goods. 

(b) Discuss the Pawnee’s right when the Pawnor makes default in the 
payment of the debt. 

7. Distinguish between: 

(a) Bailment and Pledge. 

(b) General Lien and Particular Lien. 

8. Write short notes on: 

(a> Pledge 

(b) Lien 

(c) Bailee’s duty of care to the Bailor’s goods. 
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9. (a) Discuss whether an owner of goods can by delivering to a bank, 

documents of title relating to his goods, create a valid pledge over the 
goods in favour of the bank. 

(b) Discuss the position of a pledgee of goods who sells the goods pled¬ 
ged without giving the pledger notice of sale of the goods. 

(c) Distinguish between a pledge, a hypothecation and a mortgage, of 
movables. 

10. (a) A and B leave a box with Bank X for safe custody. A alone then 

writes to bank X to deliver the box to another bank Y for safe cus¬ 
tody. How would you advice bank X7 

(b) A', the owner of certain goods, books the goods by railway for carri¬ 
age from T to D. He then delivers the railway receipt to Bank M and 
obiains an advance from that bank against the railway receipt. Does 
Bank M have a valid pledge over the goods? 

(c) P pledges goods with Q and agrees that Q may sell the goods without 
giving P notice of sales. Can Q sell the goods without giving notice 
to PI 




Chapter 14 


CONTRACTS 

Agency 








Definition of Agent 


An agent is defined as a person employed to do any act for 
another or to represent another in dealing with third persons. The 
person for whom such an act is done is called the principal (S. 182). 

Thus it will be noticed that somebody must be employed for the 
purpose of doing a particular thing on behalf of the principal, and 
thus all the actions of persons so employed, while acting in the 
course of that employment and under the express or implied autho¬ 
rity of the principal, would be binding on the principal. This is 
based on the Latin maxim Qui Jacit per alium facit per se —he who 
does through another does it himself. It must be remembered 
that it is not mere employment that creates an agency, but employ¬ 
ment jor the purpose of pulling the principal into iegal relations with 
others . 

The person who employs an agent must have himself the legal 
capacity to do an act for which he employs the agent, though it is 
not necessary that an agent should be similarly capacitated because 
an agent is regarded as a mere instrument in the hands of his prin- 
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cipal. Section 183 clearly states that any person who is of the age of 
majority according to the iaw to which he is subject, and who is of 
sound mind, may employ an agent, whereas with regard to the agent 
himself. Section 184 clearly indicates that as between the principal 
and the third person any person may become an agent, but no person 
who is not of the age of majority and of sound mind can become an 
agent so as to be responsible to his principal. In other words, if a 
person employs an agent who is a minor the acts of the minor agent 
will bind the principal as far as they are done in the regular course 
of his agency, but if that minor agent violates any instruction of the 
principal, the principal cannot sue his minor agent. 

Gratuitous and Paid Agent 

It is again not necessary that the agent should get any consider¬ 
ation (S.185). fhe only point of difference between a gratuitous agent 
and a paid agent is that a gratuitous agent is not bound to do any 
work entrusted to him by his principal, but if he enters upon the 
work at all, he must do it properly and to the satisfaction of his 
principal. Thus a servant may be his master’s agent if authorized by 
his master to do any particular act, but simply because he happens 
to be a servant he does not become an agent for that reason alone. 

Authority of Agent 

The authority of the agent may be either express or implied(SAS6). 
An authority is said to be express when it is given by words spoken 
or written, whereas an authority is said to be implied when it is to 
be inferred from the conduct of the principal or the circumstances of 
the case and things spoken or written, or the ordinary course of 
dealing, may be accounted circumstances of the case (S.187). If a per¬ 
son gives another an authority to act on his behalf by a power of 
attorney, or by a letter, or by stating that order in so many words, 
the authority is said to be express. If, on the other hand A’s servant 
was in the habit of going and buying goods on credit in <4’s name, 
and when the bills were presented by the tradesman to A , A was in 
the habit of paying them, that act would be construed as an authority 
given by implication, and if, therefore, after the servant’s dismissal, 
the servant buys goods on his master s credit and disappears, t e 
master, not having informed the tradesman of this dimissal in time, 

will be responsible. 

More than one person may be employed to act as agent either 
jointly or severally. If there is nothing to show as to how this 
authority is to be exercised, it is presumed to be joint in which case 
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they should all concur in the execution of their authority in order to 
bind the principal [Brown v. Andrew (1849) 18 L.J.Q.B. 153. In re 
Liverpool Household Stores (1890) 59 L.J> Ch. 616], This is not so in 
the public affairs where a large number is appointed, when the 
majority can act. 

More than one person may appoint an agent, in which case the 
agent is responsible to them jointly and if he accounts to any one of 
them separately, he will still remain liable to his other joint princi¬ 
pals (Raghbar Dayal v. Firm tiare Lai 145 l.C. 178). 

An agent who has authority to do an act has authority to do every 
lawful ihing which is necessary in order to do such act. An agent 
having authority to carry on a business has authority to do every 
lawful thing necessary for the purpose, or usually done in the course 
of conducting such business. 

Illustrations 

(a) A is employed by D residing in London, to recover at Bombay a debt due 
to D. A may adopt any legal process necessary for the purpose of recovering the 
debt, and may give a valid discharge for the same. 

(b) A constitutes B, his agent, to carry on his business of a ship-builder. B 
may purchase timber and other materials, and hire workmen, for the purpose of 
carrying on the business (S.188). 

Creation of Agency 

There is no particular form of agreement or contract or document 
necestary to create an agency. In fact, in actual mercantile practice, 
many agencies are created orally or through implication, such as 
where a person orders his broker to buy goods for him or to secure 
for him a particular form of insurance policy, there is an agency 
created by an oral arrangement, the details of which are implied by 
the custom and practice attaching to such transactions. 

Agency relations may be established by— 

(1) express appointment by the principal, as described above; 

(2) agency by implication of law; 

(3) agency by necessity; 

(4) agency by estoppel; and 

(5) agency by ratification. 

1. Agency by Express Appointment: Where an Agency is created 
by words, spoken or written, the agency is said to be created by ex¬ 
press appointment or agreement. For example, it is usual, where 
important officers and servants are given authority to act on behalf 
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of their masters or principals in order to bind them in connection 
with various transaction?, to give them a power of attorney in the 
form ot a written document authorizing them to act in such capa¬ 
city. In such cases, care should be taken to mention specifically all 

the terms of the agency concerned and as far as possible, nothing 
should be left to implication. 

Agencies created to transfer or assign immovable property should 
be in writing and registered in India , whereas in English law, they 
should be made by a deed. In other words, an agent appointed to 
enter into a contract under a deed should have his authority in 
writing under a similar document except where the principal orders 
an agent in his presence to enter into a contract on his behalf, that 
fact was not permitted in England to be taken as a defence because 
the authority was not under seal, whereas the document which he 
signed was under seal. 1 This is known as express appointment, i e. y 
an appointment by an actual agreement. 

2. Agency by Implication: In this case the agency is created 
through implication inferred from the relation of the parties (e.g-, 
master and servant, husband and wife) or from conduct. An auction¬ 
eer appointed to sell by public auction is to a certain extent an 
agent by implication; or a person left in charge of a shop by the 
owner may be construed by the public as an agent authorized to sell 
the goods in the shop and even if the person was not so authorized 
but did sell, the buyer will have a good case on the ground that the 
person was an agent by implication. 

3. Agency of Necessity: With reference to the creation of an 
agency, a situation frequently arises where a person is entrusted, 
under an emergency , with property belonging to another and some¬ 
thing has to be done for its preservation during the interval before 
communication with the legitimate owner. The person so entrusted 
with this property is called in law an “agent of necessity” and gets 
an implied authority to do what is necessary to save the property. 

The Contract Act clearly states, “An agent has authority, in an 
emergency, to do all such acts for the purpose of protecting his 
principal from loss as would be done by a person of ordinary pru¬ 
dence, in his own case, under similar circumstances (S. 189). 

Illustration 

An agent for sale may have the goods repaired if necessary; or where, say. A 
has consigned provisions to B at Calcutta, with directions to send them immedi- 


1 Ball v. Dunsterville (1971), 4 T.R. 313. 
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ately to Cat Cuttack, B may sell the provisions at Calcutta if they will not bear the 
journey to Cuttack without spoiling [ills, (a) & (b) to S. 189]. 

We have also seen in the case of a wife who through no fault of 
hers has been forced to live apart from her husband, that she can 
pledge her husband’s credit for all necessaries of life according to 
the position of the husband. Here the pledging of credit is created 
by Common Law through an agency of necessity having been created. 
Here it should be noted that in England recently by the Matrimonial 
Proceedings and Property Act, 1970 Section 41 (I), the legal rules 
relating to a wife’s agency of necessity have been removed from 
August 1, 1970 (“Any rule of law or equity conferring on a wife 
authority as agent of necessity of her husband, to pledge his credit 
or to borrow money on his credit is hereby abolished”). Yet 
another case is where a ship is in distress and the captain cannot 
communicate with the ship owner or cargo owner, he is empowered 
to pledge the ship owner’s or cargo owner’s credit and borrow 
money with a view to meet the expenses of repairing the ship or of 
preserving the cargo while on the voyage. 


4. Agency by Estoppel: If a person by wor Is or by conduct 
holds out another person as his agent to make contracts on his 
behalf, he will be bound by contracts made by such person on his 
behalf though he may not be in fact an agent. This is because the 
rule of estoppel applies and he is stopped or prevented from denying 
the truth of the fact which he at one time asserted and on the belief 
of which assertion a third party has altered his position. A person 
who is not an agent may be so held out to be; or a person who is an 
agent may be held out as authorized to do much more than his 
authority warrants, or a person who has ceased to be an agent may 
be held out as still continuing as one. IL 


5. Agency by Ratification: Ratification is defined by the Con¬ 
tract Act, as “Where acts are done by one person on behalf of 
another, but without his knowledge or authority he may elect to 
ratify or to disown such acts. If he ratifies them, the same effects 
will follow as if they had been performed by this authority” (S. 96). 
“In Common Law this is a special type of agency known as “agency 
by ratification”. 


The doctrine of ratification is a famous doctrine of English law 
which has been the subject of interpretation by many eminent 
English judges. According to Tindal C.J. in Wilson v. rummun* 
“That an act done for another, by a person not assuming to act for 

2 (1843). 6 M. and G. 236. 
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lmselfbut for such other person though without any precedent 
a uth or ty whatever, becomes the act of the principal, if subsequently 

ratified by him is the known and well-established rule of law. In 

t at case the principal is bound by the act, whether it be founded on 
a tort or on a contract, to the same effect as by, and with all conse¬ 
quences which follow, the same act done by his previous authority.” 
The person who has the ri^ht to ratify is the person in whose name or 

on Wh0Se behal ! lhe infract was entered into. A person cannot ratify 
an act unless it was purported to be done on his behalf. 


Ratification may be of one act or of a series of acts. Every act 
ni fu rQ tifi e d if it he t ot void m its inception , as long as it is capable 
of being dune by the principal himself. A voidable act may be the 
principal element in connection with ratification, but the person must 
nave acted “ on behalf of another ami not on his own behalf , and if it 
turns out that the person on whose behalf he presumed to act had 

given him no authority whatever, or that such a person’s authority 

was exceeded then such an act may be ratified by the assumed princi¬ 
pal in the first case, and by the principal whose authority was excee¬ 
ded in the second. 1 he ratification when made would have a retros¬ 
pective effect and would relate back from the date when the act was 
committed. There are, however, acts which cannot be ratified, l.e., 
criminal or illegal acts e.g., a forged signature. Also in the case of a 
joint-stock company when certain acts are done by supposed agents, 
these acts can only be ratified by the company if they come within 
the objects clause as the memorandum of association, otherwise they 

cannot be ratified by the company which has no power to do the act 
itself. 


Another condition to ratification is that the principal claiming the 
ratification must have been m existence tn the day the act sought to be 
ratified was done e.g , a company after incorporation cannot ratify an 
act done by its promoter on its behalf before incorporation as the 
company was not in existence when the act was done. 

The ratification may be express or implied in the conduct of the 
person on whose behalf the act arc done (S.197). 

Illustrations 

(a) A , without authority, buys goods for B. Afterwards B sells them to C, on 
his own account. Z>’s conduct implies a ratification of the purchase made for him 
by A. 

(b) A , without B's authority lends B'$ money to C. Afterwards B accepts in¬ 
terest on the money from C. ZTs conduct implies a ratification of the loan (ills, to 
S.197). 
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A person whose know ledge of the fact of the case is materially 
defective cannot make a valid ratification (S. 198). The ratification must 
be of the whole act and cannot be of a part, and therefore, a person 
who ratifies as unauthorized act done on his behalf, ratifies the 
whole of the transaction of which such act forms a part (S. 199). 

If an act is done by one person on behalf of another, without 
such other person’s authority, which if done with authority would 
have the effect of subjecting a third person to damages, or termi¬ 
nating any right or interest of a third person, it cannot by ratifi¬ 
cation be made to have such effect (S.200). 

Illustrations 

(a) A, not being authorized thereto by B, demands on behalf of B the delivery 
of a chattel, the property of B, from C. who is in possession of it. This demand 

cannot be ratified by B, so as to make C liable for damages for his refusal to deliver. 

% 

fb) A holds a lease from B, terminable on three momhs’ notice. C, unautho i- 
zed by B, gives notice of termination to A. The notice cannot be ratified by B, 
so as to be binding on A. 

Ratification should be made within a reasonable lime. It may be 
that the time is fixed by the nature of the particular C3se; e.g., the 
exercise of an option by an authorized agent should be ratified with¬ 
in the time in which the option was to be ex rcised. Besides this the 
ratification ought to be clear, i.e., a specific adoptive act of the per¬ 
son ratifying who should make it clear that he ratifies, or the ratifi¬ 
cation may be by acquiescence; e.g., the receipt of purchase money 
was in one case held to be sufficient evidence of the ratification of 
sale by an unauthorized agent Where the contract is ratified, the 
unauthorized agent or the agent who has exceeded his authority, is 
relieved from general liability to his principal for exceeding his 
authority, and may even recover his commission and expenses. 

Different Classes of Agents 

An agent may be (1) special, (2) general, or (3) universal. 

(1) A special agent is one who is authorized to do a particular 
act on behalf of his principal i.e., to go and buy a particular article 
or to sign a particular document for his principal. 

(2) An agent is said to be general where he is authorized to do 

each and every lawful act which may be necessary to enable him to 

carry out his agency; e.g., the manager of a branch office would be a 

general agent to do all that his necessary to carry on the branch busi¬ 
ness. 
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(3) A universal agent, however, posseses unlimited authority and 
therefore can act for his principal on all lawful matters. 

It will thus be noticed that it is absolutely necessary while 
dealing with an agent to know the exact nature and scope of his 
authority, in order to ascertain whether the agent has the authority 
claimed by him; otherwise the principal will not be liable on the 
agent’s contracts entered into by him in excess of his authority. A 
signature per pro is considered a sufficient warning to ail who are 
cal ed upon to accept it, that the agent signs by virtue of a power 
which may be either limited, or very wide, and it is therefore the 

duty of the person accepting such a signature, as the signature of 

the principal, to ask for the production of the power of attorney 

wit a view to satisfy himself as to whether (he agent has the autho¬ 
rity claimed by him. 

Husband and Wife 

In the case of a married woman living with her husband, she is 

supposed to have an implied authority to incur debts on behalf oj her 

husband with regard to household necessities; in the course of her 

management ot (he household, but the authority may be terminated 

eithei by the husband giving the wife a special separate allowance, 

or by the wife leaving the protection of her husband of her own 
accord. 

Thus according to Bowstead on Agency 

“Where a wife occupies the position of her husband’s house¬ 
keeper, he is deemed to hold her out to the world as having the 
usual authority of a house-keeper, and is bound by all acts 
within the scope of such apparent authority unless the persons 
dealing with her knew that her authority is expressly limited 
and that she is acting in excess thereof.” 

As we have seen already, in Indian Law a wife may be an agent 
of necessity to pledge her husband’s credit for necessaries of life 
supplied to her in case her husband has neglected to provide for her. 

In ail other cases, the position of a married woman as her 
husband’s agent is exactly the same as that of any other person as 
her husband’s agent. Thus if a husband by his conduct induces 
tradesmen to deal with his wife he is liable to them. Again, if a 
husband ratifies contracts which his wife has entered into without 
his authority, he holds her out as his agent and he will be liable in 
future to outsiders who deal with the wife relying on such implied 
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authority, even though he may have subsequently expressly revoked 
her authority to bind him without notifying the persons dealing 
with her. 

The same principle would apply to a Hindu, Parsi or European 
wife, and it has been held in one case that a Hindu wife who lives 
separate from her husband, because the husband has married a 
second wife, has no implied authority to borrow money for her 
separate maintenance, as in Hindu Law second marriage does not 
justify separation. 8 However, if a married woman contracts debts in 
connection with her separate estate, independently of her husband, 
she will not be considered to have acted as the agent of her husband, 
under any circumstances. 

Mercantile Agents 

The special classes of mercantile agents one comes across are 
the following: 

(1) A factor is defined as an agent “employed to sell goods or 
merchandise consigned or delivered to him by or for his principal 
for a compensation” ( Storey on Agency , S. 33). 

(2) A broker is defined by the same authority to be “an agent 
employed to make bargains and contracts in matters of trade, 
commerce or navigation, between two parties for a compensation 
commonly called brokerage”. 

It may be added here that the difference between a factor and a 
broker is that in the case of a factor he has the possession of the 
goods whereas a broker has not. A factor generally sells goods in 
his own name, but a broker generally has not that authority. A 
factor receives payment and gives valid receipts, and having the 
possession of the goods he has an insurable interest in them. For 
the same reason, he has a lien on these goods for the charges that 
may be due to him. A factor makes advances on the goods in his 
possession. A broker, on the other hand, is only an agent for the 
purposes of sale or purchase, on behalf of his principal, and when he 

enters into a contract he enters the terms of his purchase or sale in 

his memorandum book. He then makes out a “Bought Note ” and 
“Sold Note*' — which must be v/ritten in identical terms—signs and 
sends them to the buyer and seller respectively, which notes, if they 
agree, will constitute evidence of the agreement between the buyer 
and the seller. Should the bought and sold notes differ, the entry in 

8 Nathubhai v. Javher (1876) 1 Bom. 121, 122. 
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the broker’s book would constitute the contract. 4 The broker, when 
authorized to sell or buy,-has an implied authority to act on the 

usages of the market concerned and bind his principal unless such 
usages are unreasonable or unlawful. 5 A broker is not liable on the 
contracts he enters into as a broker even though the name of his 
principal is not disclosed in the contract note. 6 A custom of the 
market may, however, make him liable. A further point to be noted 
in the case of a factor is that when a factor has made advances and 
his security is impaired by a fall of the market or any other cause he 
is invested with a power of sale after due notice to his principal if 
the principal does not put the factor in funds to make up the deficit. 7 

There are various types of brokers and one of the most impor¬ 
tant types one come across in the mercantile world is the stock 
broker . The stock broker is generally a member of the local Stock 
Exchange. On all exchanges in India, the broker is employed by the 
client to buy or sell and carries out the bargain by approaching 
another broker member of the Stock Exchange. The rules of the 
Stock Exchange make it compulsory for selling as well as buying 
brokers to be prepared to give delivery of the stock bought or sold, 
on payment, according to their contracts. When a person engages a 
stock broker, or any broker who happens to be a member of a 
market or exchange like the Stock Exchange or Cotton Exchange, 
the principal who engages him will be presumed to have given him 
the authority to enter into this contract in compliance with the rules 
and regulations of his market, and thus all the reasonable customs 
and rules of the markets concerned which are binding on the broker 
are also binding upon his principal, whether the principal is aware 
of them or not. It is usual among brokers to put through transac¬ 
tions in connection with a particular share or stock on behalf of 
several clients in one transaction and then to split them in his own 
book, dividing them into as many separate transactions as there are 
clients for whom he entered into them. This custom has been recog¬ 
nized as binding on the principal by the custom of the Stock 
Exchange. 8 

(3) Bankers are agents of their customers to pay sums of money 
on their behalf as ordered by them, to purchase and sell securities, 

4 Southwell v. Bowditch (1876), I.C.P.D. 374 

5 Cropper v. Cook (1868), L.R. 3 C.P. 194 

6 Southwell v. Bowditch (1876,) I.C.P.D. 374 

7 Jafferbhai L. Chat to v. Thomas D. Charlesworth 17 Bom. 520 

• Scott v. Godfrey (1902), 2 K.B. 726 
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collect interest and dividend on them and act as custodians of their 
securities and valuables on behalf of their customers; they also 
collect cheques and bills of exchange on their customers’ behalf and 
render numerous other services to their customers as agents. 

(4) An auctioneer is defined by Storey as “a person authorized 
to sell goods or merchandise at a public auction or sale for a recom¬ 
pense” ( Storey on Agency , S. 27). He may be an agent for both seller 
and buyer, and may or may not be entrusted with the possession of 
the goods or property to be sold, or of documents or title deeds. 
Generally speaking, he is the agent of the seller , and therefore can do 
all such acts as may be necessary in order to auction the goods, but 
when the goods have been knocked down to the highest bidder, he 
becomes an agent for the buyer also. Thus when he makes an entry 
in his book, relating to a sale and signs it, it binds both the buyer 
and the seller. It must be noted, however, that an auctioneer’s clerk 
has not that authority. 9 Besides this, an auctioneer is expected to 
sell for cash, otherwise he would have to make good the losses 
suffered through his having delivered goods on credit. He has an 
implied authority to receive money against the goods, but with 
regard to the sale of land he can receive the deposit only, unless ex¬ 
pressly authorized to receive the full amount. An authority to sell 
by auction does not imply any authority to sell by private contract 
even if the auctioneer is offered a higher price than the reserve. 

When an auction sale is advertised, it is not to be taken as 
an agreement to hold the sale, with the result that if the sale does 
not take place the auctioneer cannot be sued for damages by persons 
who attend the sale on the ground that their time was wasted or that 
they incurred expenses in coming to the sale. 10 

Dutch auction is one in which the auctioneer himself offers the 
article at a price and then gradually reduces it uatil a buyer is found 
to accept the article at a price. 

(5) A commission agent is generally an agent who acts on behalf 
of a foreign principal and earns his commission for his labour. He 
differs from a broker in so far as the authority to establish the privity 
of contract between his employer and third persons is concerned. 
He only buys on behalf of his employer in his own name and receives 
a commission for his trouble. 


^ Bell v. Balls (1897), 1 Ch. 663 
10 Harris v. Nickerson (1873), 8 Q.B. 286 
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If frequently happens that a commission agent, when he buys 
goods for a foreign principal, gives to the seller an acceptance price 
and is personally liable for the payment of the price. But in case the 
principal fails to pay the seller, and the agent has to make good the 
amount, he can sue his principal for indemnity but not as for goods 
sold and delivered. It has also been held that a commission agent 
for a foreign principal has no implied authority to pledge his princi¬ 
pal’s authority. 

(6) A “del credere agent ” is one who in consideration of an 
extra commission, agrees to indemnify the principal against losses 
arising from the failure of a person with whom he contracts on 
behalf of his principal. In other words, the agent here gives an 
undertaking that nothing shall be lost by his principal through the 
failure of a third party. The del credere agency arrangement may be 
either express, or implied from the fact that the agent was charging 
an additional commission for the risk. 

Counsel, Attorney and Pleader 

Though these cannot be classed among mercantile agents they 
are always engaged by merchants to conduct their suits in 
connection with mercantile disputes. The relationship of principal 
and agent exists between a client and his attorney or pleader but 
not in the case of a counsel.* 1 Yet in the case of a counsel his 
authority at the trial, unless limited, relates to the trial and all 
matters incidental to it and to the conduct of the trial. 1 * This 
includes the power to compromise a case on behalf of his client 
unless his authority to act for his client is revoked and the other 
party is notified of this fact.'* An attorney has a similar authority 
and can compromise his client’s suit unless his client has given 
express direction to the contrary. A pleader, on the contrary, must 
obtain his client’s authority before entering into a compromise of 
the suit. 

Sub agent 

A sub-agent is defined by Section 191 as “a person employed 
by, and acting under the control of, the original agent in the bust 

ness of the agency”. 

With regard to the appointment of sub-agents, Section 190 
clearly states that an agent cannot lawfully employ another to per- 

11 Mathew ! v. Minister (1887) 20 Q.B Div. 141, 142 

12 B. Af Sen v. Chunilal Dutt & Co., 50 Cal 385 
15 Nundo Lai v. Nistarini (19JO) 27 Cal. 428 
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form acts which he has expressly, or impliedly, undertaken to per¬ 
form personally unless, by the ordinary custom of trade, a sub-agent 
may, or from the nature of the agency , a sub-agent must, be emp¬ 
loyed. 

This rule (S. 190) is based upon the maxim of Roman Law, viz. 
delegatus non potes delegare , which lays down the general rule that 
an agent cannot delegate his powers to another in whole or in part 
without express authority from his principal. 14 This is on the 
supposition, that when a person is appointed an agent, the person 
appointing does so because be has confidence in the person so 
appointed, and thus where it is proved that this was so, no dele¬ 
gation is permissible, however general the nature of the duty, 
except in the case of urgent necessity. To this rule, of course, there 
are well recognized exceptions e.g ., where the custom of trade 
permits such delegations, or where the nature of the business is 
such that it cannot be carried on without the appointment of sub¬ 
agents or where the principal acquiesced in the appointment of a 
sub-agent. In such cases a sub-agent is said to be properly appoint¬ 
ed, and hence the principal is so far as regards third persons, re¬ 
presented by the sub-agent, and is bound by and responsible for his 
actions, as if he were an agent originally appointed by the principal. 
But, the agent is responsible to the principal for the actions of the 
sub-agent, and the sub-agent in his return is responsible for his 
actions to the agent, but not to the principal, except in cases of 
fraud or wilful wrong (S. 192). 

Further, as a sub-agent is not personally in contractual relation¬ 
ship with the principal , he has to look to the agent for his remune¬ 
ration. 

If, however, an agent appoints a sub-agent without having 
authority to do so, such agent would be responsible for the sub¬ 
agent s actions both to the principal and to a third party. In such 
a case the sub-agent is said to be improperly appointed , and the 
principal himself, not being represented by the sub-agents, is not 
responsible for the acts of such person nor is such a person respon¬ 
sible to the principal (S. 193). 

The Contract Act makes a further distinction in Section 194 and 
states that where an agent holding an express or implied authority 
to name another person to act for the principal in the business of 
an agency, has nominated another person accordingly, such person 
is not a sub-agent but an agent of the principal for such part of 
the business of the agency as is entrusted to him. 

li De Bussche v. Alt (1873), L. R 8 Ch. D. 286 
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Illustrations 

A directs B y his solicitor, to sell his estate by auction, and to employ an 
uctioneer for the purpose. B names C, an auctioneer, to conduct the sale. Cis 
not a sub-agent, but is A 9 s agent for the conduct of the sale. 

Similarly, A authorises B y a merchant in Calcutta, to recover the money due 
rom C, and B instructs his solicitor D to take legal proceedings against C for 
ne recovery of the money. D is not a sub-agent but is a solicitor for A. 

This is because a person so nominated is not an ordinary sub¬ 
agent, but a substituted agent between whom and the principal there 
|s direct privity of contract. It is, however, further specified that, 

1 in this case the agent names or selects the other person for his 
principal, he is bound to exercise the same amount of discretion as 
u muii or ordinary prudence would exercise in his own case; and if 
e does that he would not be responsible to the principal for the 
acts of negligence of the agent so selected (S. 195). 

Illustration 

A instructs B, a merchant, to buy a ship for him. B employs a ship surveyor 
o good reputation to choose a ship for A. The surveyor makes the choice negli¬ 
gently and the ship turns out to be unseaworthy and is lost. B is not, but the 
surveyor is responsible to A. Similarly, A consigns goods to B , a merchant, for sale. 

B y in due course, employs an auctioneer in good credit to sell the goods of A and 
allows the auctioneer to receive the proceeds of the sale. The auctioneer after¬ 
wards becomes insolvent without having accounted for the proceeds. B is not res¬ 
ponsible to A for the proceeds (Ills, to S. 195) 

TERMINATION OF AGENTS’ AUTHORITY 


An agent’s authority terminates by— 

(1) revocation by the principal; 

(2) renunciation by the agent; 

(3) completion of the business of the agency; 

(4) death or insanity of the principal or the agent; 

(5) adjudication in insolvency of the principal (S. 201); 

(6) effluxion of time; 

(7) destruction of the subject-matter; or 

(8) agreement of the parties. 


Termination under (1), (2) and (3) is known as termination by 
the act of parties whereas the rest is known as termination through 
the operation of law. 


When an agent’s authority is terminated, the authority of all 
sub-agents appointed by him also comes to an end (S. 210). 
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(1) & (2) Revocation by the Principal or Agent 

With regard to the principal’s right to terminate the authority, 
Section 202 lays down that “Where the agent has himself an interest 
in the property which forms the subject-matter of the agency, the 
agency cannot in the absence of an express contract, be terminated 
to the prejudice of such interest” 

Illustration 

A gives authority to B to sell A *s land, and to pay himself out of the proceeds 
the debts due to him from A. A cannot i evoke this authority, nor can it be 
terminated by his insanity or death. Similarly, A consigns 1,000 bales of cotton to #, 
who has made advances to him on such cotton and desires B to sell the cotton, and 
to repay himself, out of the price, the amount of his own advances. A cannot 
revoke this authority, nor is it terminated by his insanity or death (ills, to S. 202). 

This is called “authority coupled with interest”. The principle 
here involved is that an agency is not revocable in the case of an 
agreement for a valuable consideration where an authority is given 
with a view that the agent may secure a particular benefit. 

In this connection it may be said that in the case of a factor 
though his authority can be revoked at any time, even though he 
may have made advances, still if the principal has authorized the 
agent to sell the goods and to pay himself out of the proceeds against 
his advances he falls under Section 202 and becomes an agent having 
a personal interest in the property and thus the principal in such 
cases cannot revoke his authority. There is, however, no objection 
to the authority of the agent being revoked or terminated by agree¬ 
ment between the principal and the agent or by either side giving 
notice to that effect. 

The principal may, save as provided for by Section 202, revoke 
the authority given to his agent at any time before the authority has 
been exercised so as to bind the principal (S. 203). For example, an 
authority given to an auctioneer to sell the goods may be revoked at 
any time before the goods are knocked down to the highest bidder. 
But where the authority given to the agent has been partly exercised, 
it cannot be revoked so far as regard such acts and obligations as 
arise from acts already done in the agency. 

Illustration 

A authorizes B to buy 1,000 bales of cotton on account of A and to pay for it 
out of A*s money remaining in B 's hands. B buys 1,000 bales of cotton in his own 
name, so as to make himself personally liable for the price. A cannot revoke B's 
authority so far as regards payment for this cotton (S. 204). 
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But if the authority has been given for any period of time either 
expressly or by implication the principal must make compensation 
to the agent or the agent to the principal, as the case may be, for 
any previous revocation or renunciation of the agency without 
sufficient cause (S. 205). 

Reasonable notice must be given of the revocation or renunciation 
otherwise the principal or agent as the case may be, who failstogive 
such notice will be liable for any resultant damage (S. 206). Revoca¬ 
tion and renunciation may be express or implied from conduct 
(S. 207). 

The termination of the agency takes effect from the time the 
agent is informed of it, and so far as third parties are concerned it 
only terminates after it becomes known to them (S. 208). Even after 
termination of agency by the death of the principal or the principal 
becoming of unsound mind the agent is bound to take, on behalf of 
the representatives of his late principal, all reasonable steps for the 
protection and preservation of the interests entrusted to him (S. 209)* 

(3) Completion of Business of the Agency 

This occurs when an agent who is employed to do a particular 
work completes it; e.g. a broker employed to procure a buyer for a 
particular house or motor car procures one and is accepted by his 
principal, that particular agency is terminated from the moment of 
the completion of that transaction. 

(4) By Death or Insanity 

& 

The death or insanity of the principal or agent brings about an 
end to the agency (S. 201). Where the agency is terminated by the 
death or insanity of the principal, the agent is bound to take all 
reasonable steps for protecting and preserving the interests entrusted 
to him, on behalf of the representatives. 


(5) By Adjudication in Insolvency 

The adjudication in insolvency of the principal puts an end to 
the agent’s authority (S. 201). The termination of agency by death, 
insanity or insolvency is a termination by operation of law 


(6) Effluxion of Time 

If the period during which the agency was agreed to continue 
terminates, the agency naturally is determined, unless by an express 
or implied agreement of the parties it is further continued. 
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(7) Destruction of Subject-matter 

If the subject matter for which the agency contract was or igi¬ 
nally entered into, say an agency for a particular steamer or for the 
use of a particular theatre, is destroyed, the agency naturally comes 
to an end. 

(8) Agreement of Parties 

It is easy to understand that agreement between parties can ter¬ 
minate all agencies even before the effluxion of time. 


AGENT’S DUTIES 


The duties of an agent to his principal may be briefly put down 
under the headings of (1) obedience. (2) skill and diligence, (3) ren¬ 
dering of accounts, (4) emergency, and (5) fidelity. 

(I) Obedience 

With regard to the first, an agent is bound to conduct the busi¬ 
ness of the agency according to the directions given to him by his 
principal, or in the absence of any such directions, according to the 
custom of trade which prevails at the place where the agent conducts 
such business; otherwise the agent would have to make good losses, 
if any, sustained by his principal, but if any profits are made that 
would belong to his principal (S. 211). This rule must be strictly 
followed and under no circumstances, even if he thinks it is for the 
benefit of the principal can he act contrary to his principal’s express 
instructions, because if he does so the benefit arising, as we have 
seen, will go to the principal but the loss will fall wholly on him. 
The agent is strictly bound to obey his principal as far as the prin¬ 
cipal’s instructions are lawful. In the absence of instructions from the 

principal, he has to act according to the customs of trade prevailing 
as we have seen above. 

Illustration 


If an agent has been instructed to keep the principal's money in a particular 

cood 17o« a8ent u P T S U in SOmeo,her bank, the agent will have to make 
1 ' latter bank fails and the money is lost. Similarly, if an 

from^e o ZTz, ‘° *’* business in " lt is ,he custom to invest 

uch invettlr i; Tu Wh!ch ma y be in hand, omits to make 

u h investment he will have to make good to S the interest usually obtained bv 

s. n w-vsi; 'irzzsz vs r—* 

nrsv b " ro ~ p ™ c - b ~ S'vr,’ 1 ” r,s 
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(2) Skill and Diligence 

With regard to the second part, the agent employed to do the 
work is expected to do it with reasonable skill and diligence, i.e. with 
such skill and diligence as a prudent man who claims to be possessed 
of such skill would exercise while acting with regard to his own 
affairs of a similar character. If an agent is particularly appointed 
on account of his special skill as an expert then he must show expert 
skill and act according to the stand which is expected of men in that 
particular profession, e.g. a lawyer who is appointed to conduct a 
suit cannot say to his client. “I did not know the law on that parti¬ 
cular point” and hold that out as an excuse. Our Act does not make 
the distinction between a paid and gratuitous agent as exists in 
English Law. In the language of the Contract Act, “An agent is 
bound to conduct the business of his agency with as much skill as is 
generally possessed by persons engaged in a similar business, unless 
the principal has notice of his want of skill. The agent is always 
bound to act with reasonable diligence, and to use such skill as he 
possesses and to make compensation to his principal in respect of 
the direct consequences of his own neglect, want of skill or miscon¬ 
duct, but not in respect of Joss or damage which is indirectly or 
remotely caused by such neglect, want of skill or misconduct” 
(S. 212). 


Illustration 

A, an insurance broker employed by B to effect an insurance on a ship, omits 
to see that the usual clauses are inserted in the policy. The ship is afterwards lost. 
In consequence of the omission of the clauses nothing can be recovered from the 
underwriters. A is bound to makegood the loss to B [illus. (c) to S. 212J. 


(2) Accounts 


An agent is bound to render proper accounts to his principal on 
demand (S 213). It is one of the important duties thrown on the 
agent that he must keep proper accounts and produce them with 
vouchers and receipts whenever the principal desires their produc¬ 
tion. Any delay on his part will make him liable to pay interest and 
other expenses. What is expected of the agent is not only to pro¬ 
duce accounts but also to come and explain them personally 1 
required. An agent who has not kept proper accounts is ,lke | y 
have the presumption against him on all consistent and establis 

facts. 


It is an implied contract between a principal and his factor or 
igent that the latter will render accounts on demand from 

former. 
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(4) Emergency 

It is a fuither duty of the agent to communicate with the prin¬ 
cipal in cases of emergency and as far as possible to ask for instruc¬ 
tions in the matter (S. 214). 

(5) Fidelity 

In this case the agent is bound to act honestly to disclose to his 
principal all material facts known to him . If the agent, in the course 
of the agency, personally buys from or sells to his principal goods he 
is asked to sell or buy on account of his master, without obtaining 
the principal’s consent, or without letting him know of the fact that 
he is himself the purchaser or seller of goods, or without acquaint¬ 
ing him with all the material facts which may have come to his 
knowledge on the subject, the principal may repudiate the transaction 
where it can be shown that any material fact has been knowingly con¬ 
cealed from the principal by the agent, or that the dealings of the 
agent have been disadvantageous to the principal (S. 215) e.g. B an 
agent, employed by A to sell an estate, buys the estate for himself 
in the name of C. A , on discovering that B has bought the estate for 
himself, may repudiate the sale, if he can show that £has dishonestly 
concealed any material fact, or that the sale has been disadvant¬ 
ageous to him. This rule is based upon the principle that when an 
agent is asked to sell, he must try and obtain the best possible price 
for his principal and therefore, if he himself becomes the buyer 
without disclosing the fact to the principal, or without obtaining his 
consent, he cannot be said to have acted in good faith nor to have 
obtained the highest price for his principal because his interests in 

such circumstances would clash with those of the principal. Again, 

if an agent, without the knowledge of his principal, deals on his own 
account in the business of the agency, the principal is entitled to 
claim from the agent any benefit which the agent may have derived 
from the transaction (S. 216). The agent is entitled to nothing more 
than his lawful remuneration and all the profits made and advant¬ 
ages gained by him in such transactions beyond his legitimate remu¬ 
neration must go to the principal. 15 The agent here is acting in a 
fiduciary capacity so that he is bound to disclose fully his intention 
and must account jor all secret profits made by him. The agent who 

* • ^ ^ ^ 1 is not entitled to any 

commission on such a transaction. Thus an agent may not make any 

profit apart from his agreed remuneration unless his principal both 
knows and consents. 


16 Morison v. Thompson ('1874) L.R. 9 Q. B. 480 
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If the principal discovers that the agent has received payment by 
way o r bribe he is entitled to (1) repudiate the contract made by the 
corrupt agent, (2) dismiss his agent without notice, (3) forfeit any 
commission in respect of the transaction which the agent may have 
earned, (4) recover any money he may have received by way of pro¬ 
fit, with interest at 5 per cmt per annum from the date of receipt of 
such payment to the last date of such payment, and (5) sue the third 
party for damages sustained through such bribery. 

It may be added here that in England they have an Act known 
as The Prevention of Corruption Act 1906 under which both the agent 
as well as the person paying the bribe are guilty of a criminal 
offence. We have no such Act in India. The only condition in Eng¬ 
lish Law is that before the party can be prosecuted tne consent of the 
Attorney-General or the Solicitor-General should be obtained. 

Rights of an Agent against his Principal 


An agent has the right to retain , out of the sum received on 
account of his principal, all moneys due to himself in respect of 
advances made or expenses properly incurred by him in conducting the 
business of the agency and also the remuneration payable to him for 
acting as such agent and to repay the balance to the principal 
(Ss. 217 & 218). 


This will include the right to recover from the principal all 
money paid by the agent as such on behalf of the principal, either at 
the latter’s request, or under the implie4 understanding arising from 
the nature of the agency, or through the custom of the market where 
the agent is instructed to transact business on behalf of his principal. 
Thus it has been held that a person who employs a broker on the 
Stock Exchange, impliedly authorizes him to act according to the 
rules and usages of the Exchange as far as they are reasonable and 
legal. 


The remuneration of an agent for the performance of any act does 
not become due until the completion of such act, but he may retain 
moneys received by him on account of goods sold although the whole 
of the goods consigned to him for sale may not have been sold or 
although the sale may not be actually complete (S. 219). 


Of course, if he has misconducted the business has no right of 
remuneration in connection with that part of the work which he has 
misconducted. Otherwise with regard to his lawful remuneration e 
has, subject to any agreement to the contrary, a right of retention 
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against goods, papers and other property of the principal, whether 
movable or immovable, that happen to have come in his possession 
in the course of agency transactions until the money due to him for 
commission, disbursements and services in respect of the same has 
been paid or accounted for to him (S. 221). This is the particular lien 
of an agent. 


PRINCIPAL’S DUTIES 

The Principal is bound to indemnify his agent against the conse¬ 
quences of all lawful acts done by such agent in the exercise of the 
authority conferred upon him. 

Illustrations 

(a) B at Singapore, under inslructions from A of Calcutta, contracts with C to 
deliver certain goods to him. A does not send the goods to B and C sues B for 
breach of contract. B informs A of the suit, and A authorizes him to defend the 
suit. B defends the suit and is compelled to pay damages an J costs, and incurs ex¬ 
penses. A is liable to B for such damages, costs and expenses. 

(b) B, a broker at Calcutta, by the orders of A , a mer chant there, contracts 
with C for the purchase of 10 casks of oil for A Afterwards A refuses to receive the 
oil, and C sues B , B informs A, who repudiates the contiact altogether. B defends, 
but unsuccessfully and has to pay damages and costs and incurs expenses. A is 
liable to B for such damages, costs and expenses (illus to S. 222). 

The principal is also responsible to make good the losses and 
liabilities that may have been incurred by the agent on behalf of the 
principal while acting in the exercise of his authority arising through 
the rules and customs of a particular trade or market in wh ; ch the 
agent was authorized to deal, provided the rule or custom is reason¬ 
able and the principal had notice of it. 

The principal is also liable for any act done by the agent in 
good faith in case such act causes any injury to the rights of a third 
person and against all consequences of that act. Section 223 says, 

“Where one person employs another to do an act and the agent 
does the act in good faith the employer is liable to indemnify the 
agent against the consequences of this act though it causes an injury 
to the rights of third persons.” 

Illustration 

B, at the request of A, sells goods in the possession of A , but wh ch A had no 
right to dispose of. B does not know this, and hands over the proceeds of the sale 
to A. Afterwards C, the true owner of the goods sues B and recovers the value of 
-14- 
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the goods and costs. A is liable to indemnify B for what he has been compelled to 
pay to C and for B's own expenses [S. 223 & illus. (b)J. 

With regard to the above it must be noted that if the agent was 
employed to do a criminal act he has no right of indemnity against 
his principal for the consequences of such an act (S. 224). 

Illustration 


A employs B to beat C. and agrees to indemnify him against all consequents 
o the act. B thereupon beats C and has to pay damages to C for so doing. A is 
not Jiab.e to indemnify B for those damages (illus. (a) to S. 224). 

If any loss is caused to the agent through the principal’s neglect 
or want of skill, the principal is in his turn bound to make compen- 
sation to his agent for such loss (S. 224). 

Illustration 


/t employs B as a bricklayer in building a house and puts up the scaffolding 

himself. The scaffolding is unskilfully put up. and B is in consequence, hurt. A 

must make compensation to B (illus. to S. 225). 

Effect of Agency on Contract with Third Persons 

Where a principal has given authority to his agent and the agent 
acts under that authority, all contracts entered into through that 
agent are binding on the principal and the obligations arising there¬ 
from may be enforced against the principal as if he had himself 
entered into them (S. 226). This rule will apply even where the agent 
enters into a contract in furtherance of his own interest and contrary 
to the interest of his principal, as long as the third party while 
dealing with the agent acted in good faith. 

If the agent exceeds his authority and does more than he Is 
authorized to do, the rule is that where that part which is within his 
authority, can be separated from that which is beyond his authority, 
so much only of what he did as was within his authority is binding 
between him and his principal. As far as the third party is concer¬ 
ned, the principal cannot escape liability if that act fails within the 
apparent scope of authority of the agent. If, however, the act done 
falls outside the apparent scope of the agent’s authority the princi¬ 
pal will not be bound by such act under any circumstances (S. 227). 

Illustration 


A being owner of a ship and cargo, authorises B to procure an insurance for 
4,0C0 rupees on the ship. B procures a policy for 4,000 rupees on the ship and 
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another for the like sum on the cargo A is bound to pay the premium for the 
policy on the ship, but not the premium for the policy on the cargo (illus. to S 227) 

But if ihat which is within the scope of the authority oj the agent 
cannot be separated from ilut which is beyond that scope , the principal 
is not bound to recognise the transaction. 

Illustration 

A authorises B to buy 500 sheep for him. B buys 500 sheep and 200 lambs for 
the sum of Rs 6,000. A may repudiate the whole transaction (S 228). 

It may, however, happen that by the usage of a particular 
market or trade the agent may be personally liable either to his own 
principal or to a third party, where he has not disclosed his principal 
at the time of the contract. 

Notle or information given to the agent in the regular course of 
the business transaction by him for the principal 'hall, as between the 
principal and third parties , be a notice to the principal (S. 229). 

A is employed by B to buy from C certain goods of which C is the apparent 
owner, and buys them accordingly. In the course of the treaty for the sale A 
learns that the goods really belonged to D but B is ignorant of that fact. B is not 
entitled to set off a debt owing to him from C against the price of the goods (thus. 
(a) to S. 229). This rule does not apply where the agent who has notice is himself 
a party to the commission of a fraud on the princip.il in connection with the 
transaction of which he had notice. The agent who is himself a party to the fraud 
is not supposed to communicate the fraud to the principal who is the defrauded 
party and, therefore, in such a case, a notice to the agent cannot be taken as a 
sufficient notice to his principal. 16 

When Agent is Personally Liable on Contracts 

As we have seen above, contracts properly entered into by an 
agent on behalf of the principal are binding on the principal person¬ 
ally, and therefore, the principal himself can enforce such contracts. 
The agent cannot personally enforce such contracts entered into by 
him on behalf of his Principal, nor would he he personally liable on 
such contracts unless there is an agreement to that effect. There are, 
however, the following exceptions to this rule where it is presumed 

that unless a contract to the contrary exists the agent would be 
personally bound. 

(1) Where the contract is made by an agent for the sale or pur¬ 
chase of goods for a merchant residing abroad. 

(2) Where the agent does not disclose the name of his principal. 

(3) Where the principal, though disclosed, cannot be sued 

(S. 230). . 

18 Harmasji v . Mankuverbai , 12 B.H.C. 262 
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Iii all the above cases the ground on which the agent is presumed 
to be personally liable is that the credit was given by the third party 
to the agent in person. 

Foreign Principal 

It has been held in English courts that an agent for a foreign 

principal has Presumptively no authority to pledge the credit of the 

foreign principal. The agent may, however, protect himself by clearly 

making the contract in the name of his principal and without recourse 
to himself. 

With regard to a foreign principal it may be added that the right 
of the third party to sue the principal is not lost by the presumption 
contained in Section 230. If there is a writing in which a foreign 

principal is made a contracting party, the foreign principal would be 
personally liable. 

Undisclosed Principal 

In the case of contracts on behalf of an undisclosed principal, 
the credit would be taken to have been given to the agent by the 
third party who relied solely on the credit of the agent while dealing 
with him on behall 01 the undisclosed principal. If, however, it can 
be shown that the third party knew the name of the undisclosed 
principal, and the principal was made personally liable, the pre¬ 
sumption making the agent personally liable will be rebutted, Chief 
Justice Lord Tenterdon lays down in Thomson v. Davenport 17 that 
“If a person sells goods (supposing at the time of the contract that 
he is dealing with a principal) but afterwards discovers that the 
persons with whom he has been dealing is not the principal in the 
transaction, but agent for a third person, though he may in the 
meantime have debited the agent with it, he may afterwards recover 
the amount from the real principal”. In short, the general rut' is 
that where an agent deals with a third party without disclosing the 
fact that he is an agent and afterwards it is clear that he was only 
acting as an agent and not on his own account, the third party 
would have the option either to sue the agent or the principal. If, 
however, the third party knew that the person acting was an agent, 
but the name of the principal was not disclosed, i.e. 9 the principal 
was unnamed, the agent would not be personally liable except where 
the usage or custom of trade made him liable. 


17 (1829), 9 B. and C., p. 86. 
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Indian Rule re: Undisclosed Principal 

The Indian rule with regard to an undisclosed principal is 
clearly laid down in Section ^31 as, “If an agent makes a contract 
with a person who neither knows, nor has reason to suspect, that he 
is an agent, his principal may require the performance of the con¬ 
tract; but the other contracting party has, as against the principal 
the same rights as he would have had against the agent if the agent 
had been principal”, it is, however, open to the other contracting 
party to refuse to fulfil the contract if the principal discloses himself 
before the contract is completed. This can be done by the third 
party on the ground that he did not know that there was an undis¬ 
closed principal, because if he had known, he would not have 
entered into the contract. 

Thus the Indian law rule is even stronger than that of English Law , 
because here the mere non-disclosure of the principal’s name is not 
sufficient. The third party ought also to be prepared to show that he 
neither knew ncr had reason to suspect that there was an undisclosed 
principal. Further, “Where a person who has made a contract with 
an agent induces the agent to act upon the belief that the principal 
only will be held liable, or induces the principal to act upon the 
belief that the agent only wiil be held liable, he cannot afterwards 
hold liable the agent or the principal respectively” (S. 234). It should 
be further noted that it has been laid down in England that when a 
person signs a contract for another as agent, he is to be taken to 
contract as agent and is not personally liable even though in the 
body of the contract he purports to be the principal. 18 

We have seen that a person untruly representing himself as the 
agent of another is liable to be sued for compensation by the third 
party with whom he enters into a contract under such false represen¬ 
tation, if the principal does not ratify the contract but what is more, 
the agent cannot enforce the performance of the contract on the 
third party. This rule is opposed to that of English Law where 
the agent can enforce performance of such a contract (Ss.235 & 236). 

Agent’s Signature on a Bill of Lading 

Again, in the case of a bill of lading, an agent who has authority 
to sign on behalf of his principal must sign it as agent and make that 
fact clear in his signature. If the agent signs this document in his 
own name, he cannot render his principal liable thereon, except as 
under Section 28 of the Negotiable Instruments Act , i.e, 9 where he was 

18 Universal S.N . Co. v. Mckelvie & Co. 9 (1923), W.N. 146. 
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only against the person who so instructed him to sign. 

Unauthorized Acts of Agents 

tion F ri; f ,^ “S”* haS d0De aDythin S> or incurred any obliga- 

bold 1 t ‘ Uthor,ty . of his P r >ncipal, the principal will be 

induced the third C n 7 ° bl,ga ‘ ions if he has by words or conduct 
(S 237) All * Par ^ ° beileve l ^ at the a gent had such authority 
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agency the pnncipal would not be bound by them. 

Breach of Warranty of Authority 
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Drinninal th* 7 ^ C . acts ln connection with the business of the 
theDrinr n i °f aut ^ 10r * t y fr°m him express or implied, and here 
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p of ssed agent lacks authority and the third party suffers in con- 

sequence, the pretended agent may be sued for damages for breach 

of the .mplied authority. This kin do f |ia bnity is jncurred 0D the 

rou o oing nut which is a special application of the principle 
of estoppel Thus;/;e agent is liable to pay on th / ground of breach of 

, . . . , contract because in case of a 

contract neither the principal nor the agent is liable. Here, however, 

11 y. Plumed that the agent while he exceeded the authority or 

acted without authority honestly believed that he had authority. 

, o n t e contrary, he knew that he had no authority and acted in spite 

of that knowledge, he would be liable in an action for deceit.”’ 


19 Col ten v. Wright (1856) 7 E.&B. 301 
10 Randall v. Trimen (1856) L. J. C. P. 307 
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Misrepresentation by Agent 

It should also he remembered that if an agent acting within the 
course of his authority commits fraud or misrepresentation, that 
would give the opposite party a fight to set aside the contract the agent 
has entered into on behalf of his principal. 

Torts of Agents 

Any tort committed by the agent while acting in the re^u'ar 
course of business of his principal would make both the principal 
and the agent jointly and severally liable. 21 For any tort committed 
by the agent outside the scope of his authority the principal of course 
is not liable. 


THE ADAT SYSTEM 

The Agency Law dealt with in this chapter is considerably mo¬ 
dified by and applied in cises known as the pukki and katchi Aditta 
system These systems have been carefully scrutinized by the H*gh 
Court of B mi bay in two leading cases and declared as custom i n >l 
unreasonable and therrf re enforceable and good. 22 

Pukki Adat 

Under this system an upcountry constituent sends an order to a 
Pukka Adatia say, in Bombay to purchase or sell any particular 
commodity for future deliveries, the price being fixed by the nego- 
tiatiations. As soon as the bargain is closed, the pukka Adatia in 
Bombay is bound to deliver goods at that price on the dates fixed by 
the contract and failing that he pays the difference between the mar¬ 
ket price and the contract price. To put it briefly, the contract is to 
find the goods or to pay the difference. Tne Pukka Adatia has no 
authority to pledge the credit of the upcountry constituent to the 
merchant from whom he may buy these goods by a covering cont¬ 
ract. In fact it is not at all objectionable to the nature of this type 
of transaction that the Pukka Adaiia sells to the upcountry con¬ 
stituent without having in the first instance entered into such a 
covering contract. The Pukka Adatia is thus virtually a principal 
entering into an independent contract with ths upcountry consti¬ 
tuent. In case of the covering contract also (where one exists) he 

21 Betts v. Ditre (1868), 3 Ch. 429 

22 Bhagwandas Narottamdas v. Kanji Deoji (1906), 30 Rom 259 
Fokirchand Lalchand v. Doolub Govind , 7 Bo n. L. R .21 3 
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stands in the same relation to the Bombay merchants, in which 
covering contract of course the upcountry constituent has no privity. 

It will thus be seen that the Pukka Adatta is not an agent at all 
in terms of the Agency Law. 

Katchi Adat 

Under this system the Katcha Adaiia receives an order from the 
upcountry constituent for purchase or sale and sends for a broker to 
settle the rate. The broker who settles the rate guarantees to bring 
a party willing to buy or sell at that rate and as soon as that is done 
a regular contract is entered into between the third party and the 
Adatia. If, within the period intervening, the market rises above or 
falls below the rate so fixed, the profit in the former event goes to 
the broker on his securing the contract at a higher rate and in the 
latter case the loss arising through the fall of the market, has to be 
paid by the broker. The payment of the difference between the 
market rate and the original rate is known as the broker's gala 1 

Difference between Pukka and Katcha Adatia 

Both the Pukka Adatia and the Katcha Adatia guarantee the 
performance of the contract they enter into but, whereas the Pukka 
Adatia guarantees it both to his own principal and to the third party 
the broker or shroff, the Katcha Adatia guarantees it only to the third 
party and not to his own principal. Moreover, a Pukka Adatia while 
carrying out his principal’s instructions, is permitted by custom, to 
substitute his own contract instead of a contract with a third party. 

Thus the Pukka Adaiia is virtually a principal whereas the 
Katcha Adaiia is purely an agent. 


SUMMARY 

Definition of Agent : The Indian Contract Act defines an agent as 
“a person employed to do any act for another or to represent ano¬ 
ther in dealings with third parties.” (S. 182). 

Considerations Not Necessary : No consideration is necessary to 
create an agency (S. 185). 

Test of Agency : When a person can bind another by acts done on 
his behalf. 

Who can Employ an Agent? Any person capable of being bound by 
a contract may appoint an agent, i.e. the principal must have con¬ 
tractual capacity. 
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Who May Be Appointed an Agent? As the agent is ooly an instru¬ 
ment through which the principal acts, therefore anyone, even a 
minor, may be appointed an agent. 

Creation of Agency : No particular form is necessary to create an 
agency. It may be created in any of the following ways:— 

(1) Expressly, i.e. by words spoken or written. 

(2) Impliedly: 

(a) Agency by estoppel or holding out. 

(b) Agency by necessity. 


(3) By Ratification, i.e. when a person ratifies or adopts an act done 
on his behalf but without his authority. The following rules of ratifi¬ 
cation must be noted:— 

(1) Only the person on whose behalf the contract was made 
can ratify it. 

(2) The act done by the agent on his own behalf cannot be 
ratified. 

(3) The person ratifying should have been in existence at the 
time the act was done. 

(4) The person ratifying must have contractual capacity both at 
the time the act was done as well as when it is sought to be 
ratified. 



(5) There can be no valid ratification by a person whose know¬ 
ledge of the facts is defective. 

(6) The act ratified must be lawful. 

(7) Ratification must be of the whole act. 

(8) Ratification must be within a reasonable time. 



Different Classes of Agents 

(1) Special agent. 

(2) General agent. 

(3) Universal agent. 

(4) Mercantile agents 

[a] factor, 

[b] broker, 

[c] commission agent, 

[d] del credere agent, 



[e] banker, A 

[f] auctioneer. . /fy 

Scope & Extent of Authority of Agent: An agent having a\i authority* 
o d° an a °t has authority to do every lawful thinh necessary in 

order to do such act. - . \\ 
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(1) Actual or Real Authority 

(2) Apparent or Ostensible Authority : The principal is bound by an 
act ot his agent which is within the scope of his apparent or osten¬ 
sible authority even though it may be outside his actual or real 
authority. 

Exceptions : If the third party knows of the limitation of the 
apparent authority, the principal will not be liable. 

. . i . an Emergency : To do all such acts for the purpose 

or protecting his principal from loss as would be done by a peron of 

ordinary prudence, in his own case, under similar circumstances. 

Definition of Sub-Agent: A sub-agent is a person employed by, and 

acting under the coniro) of, the original agent in the business of the 
agency (S. 191). * 

Delegation of Authority: General rule— “ Uelega us non potes d*le- 

& art i- e ' an agent cannot delegate his authority, therefore, an 
agent cannot normally appoint a sub-agent. * 

Exceptions 





[1] Where the custom of trade permits the appointment of a 
sub-agent. 

[2] Where the nature of the agency requires the appointment of 
a sub-agent. 

[3] Where the principal permits the appointment of a sub-agent. 

v * 1 

Sub-agent Substituted or Co-Agent 


Appointed by agent 

Is agent of original agent 
and not of principal because 
there is no privity contract 
between principal and sub¬ 
agent. 

In responsible to agent. 


1. Named by agent at request 
of principal. 

2. Is agent of principal because 
there is privity of contract. 


3. Is responsible to principal. 



ination of Agency 


(1) By Act of Parties 

(a) Revocation by principal except,— 

(i) in the case of agency coupled with interest; 

(ii) after the authority has been carried out by agent; and 

(iii) when agency is partially carried out, if the acts already 
done will be affected by revocation. ' 

(b) Renunciation by Agent 
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(2) By Operation of Law 

(a) Efflux of time. 

(b) Fulfilment of Performance of object. 

(c) In r olvency cf principal. 

(d) Principal becoming alien enemy. 

(e) Death or insanity of principal or agent 

(f) Destruction of subject-matter. 

(g) Termination of agent’s authority. 


When Agent is Personally Liable 

(1) Where the contract is with a foreign principal. 

(2) Where the principal is undisclosed. 

(3) Where the principal, though disclosed, cannot be sued. 


Duties of Agent 

(1) Obedience. 

(2) Skill and diligence. 

(3) Rendering of proper accounts. 

(4) Emergency. 

(5) Fidelity. 

Rights of Agent 

(1) Particular Lien. 

(2) Remuneration. 

(3) Indemnity. 

(4) Compensation. 

Duties of Principal 

(1) Indemnity against consequences of all lawful acts (S.222). 

(2) Indemnity against consequences of acts done in good faith 
though they cause injury to third persons (S. 223). 

(3) Compensation for injury to agent by principal’s neglect or 
want of skill (S. 225). 



Rights of Principal 


U) Compensation for breach of duty. 

(2) Revocation of agent’s authority. 

(3) Performance of agent’s duties. 


TYPICAL QUESTIONS 

1- (a) Define Agent*. What are the duties of an agent? 

(b) Under what circumstances may an agency be revoked? 

2. (a) How may a contract of agency be terminated? When is it irrevocable? 
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(b) What do you understand by a ‘pretended agent’? What are his 
liabilities? (Bombay, B.Com., May, 1969) 

3. How is agency created? What are the duties of an agent? 

(Marathwada, B.Com., March/April, 1970) 

4. (a) What are the duties of an agent to the principal? 

(b) What is the legal position of a sub-agent to (1) the agent and (2) the 
principal? 


5. Distinguish between: 

Sub-agent and substituted agent. 

6. When may an agent sue or be sued personally on contracts entered by him 
on behalf of the principal? 


7. Write short notes on: 

Del credere agent. 

8. “An agent shall not delegate his authority”. Discuss’. 

9. What are the rights and liabilities of parties in case of contracts entered 
into through agents when the principal is undisclosed? 

10. Write notes on: 

(a) A factor differs from a broker in important respects. 

(b) An auctioneer is primarily an agent for the seller but he is an agent 
for the buyer also. 

11. Write short notes on; 

(a) Agency coupled with interest. 

(b) Agency by estoppel. 

12. (a) Can a minor appoint an agent and can he be appointed as an agent? 

(b) What is the effect of the termination of an agency with regard to a 
third party? 

(c) Explain the salient features of ratification by a person of an act done 
without his authority. 

13. Discuss the element of consideration with reference to: Contract of agency. 

14. Write short notes on 

(1) Termination of Agency 

(2) Agent’s personal liability 

(3) Authority of agent in emergency. 

15. Write short notes on any three of the following: — 

(a) Agency coupled with interest 

(b) Sub-agent 

(c) Ratification of Agency. 




Chapter 15 


PARTNERSHIP 



The Indian Partnership Act, 1912, which came into force or 

the 1st day of October 1932 repealed Chapter XI of the Indiai 

Contract Act, 1872, which prior to that date included the Indiai 
Law of Partnership. 


Definition and Nature of Partnership 

/I 

Partnership” as defined by the Act “is the relationship bet¬ 
ween persons who have agreed to share the profits of a business 
carried on by all or any of them acting for all” (S. 4). The English 
Partnership Act, 1890, defines partnership as “the relation which 

su sists between persons carrying on a business in common with a 
view to profit”i\ 

Business is defined as including every trade, occupation and 
profession. Such business must be a lawful business (S. 2) e.g. a 
partnership to commit a criminal offence is invalid. In such a case 
the firm cannot sue nor can the members of the firm enforce their 
rights against each other but the firm can be sued by persons who 
deal with it in ignorance of the taint of illegality. 

The persons who have agreed to enter into partnership with 
one another are called individually “partners” and collectively a 
nrm’, and the name under which the business is carried on is 
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called the “firm name” (S. 4). Thus the relationship of partners 
arises from contract und not from status , and the business of a Hindu 

joint family is not the business of partnership (S.5). 

0 

Under Hindu law, the family which carries on a trade handed 
down b> anceslors is a trading family but the members are not 
partners. The members of a club, building society, or of a reli¬ 
gious or charitable society are not partners. 

It will thus be observed that the most important requirement 
in connection with partnership is the sharing of profits. If two or 
more persons combine under an agreement by which one or more 
ol them is or are to share losses, but no profits that would not 
constitute a partnership. In other words, the sharing of profiti is 
pruna facie evidence, but not conclusive evidence of partnership; 
because, as we shall see, there are specific instances in which 
though the persons share profits, they do not constitute themselves 
partners to the firm in which they so share profits, nor do they 
render themselves liable as partners to the creditors of the firm. 1 

A person may become a partner with another person in parti- 
culur adventures of undertakings (S. 8). Such a partnership is dis¬ 
solved by completion of such adventure of undertaking. 

Illegal Partnership 

There cannot be a partnership of nw;e than 10 persons in a bank¬ 
ing business , nor more than 20 in a trading firm because such partner¬ 
ships would be in the unenviable position of not being able to sue 
and recover their claim in a court of law. Of course, there is 
nothing to prevent an illegal partnership from being sued 2 unless 
the person suing is himself implicated in any illegal act. The 
members of an illegal partnership cannot call upon each other for 
contribution or appointment with regard to losses paid by one or 
more of them on account of the partnership. Neither can they en¬ 
force accounts as to partnership dealing from their brother-part¬ 
ners. The only remedy in such cases is to get such an association 
incorporated under the Companies Act. This principle was enunci¬ 
ated in a Madras case, 3 where four unregistered firms carried on a 

• ^ —■ i « ■ ■■ ■ ■ - 

1 Though sha ing of profits is essential to partnership, sharing of losses is not 
because a person may become a partner stipulating that he will share only in the 
profits and not in the losses. ( Raghnnandan v. Hormusjee , 1927, 5i Bom. 342) 

2 Brahamayya v. Hamiah (1920), 43 Mad 141 54 I.C. 45 

3 Pannaji Devichand v. Senaji Kapirchand , 50 Mad. 175 
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certain business partnership and the total number of all the 
partners in all the firms exceeded twenty, the partnership of 
these firms was declared illegal. 

It is specifically provided in Section 3 that the general provi¬ 
sions oj the Indian Contract Act , 1872 still apply to partnership 
firms and their transactions in so far as such provisions are not 
inconsistent with those of the Indian Partnership Act, 1932. Thus, 
for example, a partnership formed for an unlawful object is void 
according to Section 23 of the Indian Contract Act. 

Sharing Profits not Conclusive Evidence of Partnership 

We have seen that although the sharing of profits is a compul¬ 
sory element to constitute a partnership, it is only prima facie evi¬ 
dence and not conclusive evidence in that regard. Section 6 of the 
Indian Partnership Art , 1932, lays down that — 

(1) The sharing of profits or gross returns arising from 
property by persons holding a joint or common interest in that 
property does not of itself make such persons partners. 

(2) The receipt by a person of (a) a share of the profits of a 
business, or ( b) of a payment contingent upon the earning of pro¬ 
fits, or (c) varying with the profits earned by a business does not 
of itself make him a partner with the person carrying on the 
business. 

(3) Particularly the receipt of such a share or payment as 
aforesaid in para (2) does not of itself make the receiver a partner 
with the persons carrying on the business when such share or pay¬ 
ment is received by— 

(i) a lender of money to persons engaged in or about to engage 
in any business, or 

(ii) a servant or agent as remuneration, or 

(hi) the widow or child of a deceased partner as annuity, or 

(iv) a previous owner or part owner of the business as con¬ 
sideration for the sale of the goodwill or share thereof. 

It may be added here that the profits as contemplated by law 
in these cases are net profits. 

Who is a Partner 

Whether a person is a partner or not is an open question and 
in the absence of an express agreement all thi circumstances of the 
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case, besides the incident of sharing profits, would be taken into 
account by a court of law in deciding whether a particular person 
was a partner in the firm. Whether a partnership between a given 
set of individuals exists or not is a question which “must depend 
on the real intention and coitract of the parties. 4 According to our 
Act “in determining whether a person is or is not a partner in a 
firm, regard shall be had to the real relation between the parties as 
shown by all relevant facts taken together ” (S. 6). 

In short, the following three elements must be present to con¬ 
stitute a partnership:— 

(1) There must be an agreement, express or implied among all 
the persons concerned; 

(2) the agreement must be with a view to share profits of a 
business; and 

(3) the business must be carried on by all or any of them acting 
for all. 

In one case an agreement was entered into under which a 
person was to receive a commission on net profits made by a 
partnership in consideration of advances made by him to the firm 
and for his protection he was given certain powers of control. 

Here on these facts he was not considered to be a partner and 
liable as such. 

Co-ownership 

An essential element of partnership is as we have seen, the 
carrying on of a business , therefore the mere fact that a number of 
persons own some property in common, which produces an income 
which they divide among themselves does not make them partners. 
For example, the co-owners of a building are not partners merely 
because it is let to tenants and the rent is divided among the 
co-owners. If, however, the building were used as a hotel, run by 
the owners or their agent they would be considered partners in the 
hotel keeping business. 

1 he main points of difference between a partnership ana co-owner¬ 
ship as pointed out by the Supreme Court in a recent case are 
briefly as follows— 

(1) Partnership is the result of an agreement whereas co- 
owners may arise without any agreement, e.g., through 
inheritance. 


4 Mollwo , March & Co. v. Court of Wards (1872), L.R. 4 P.C. 419 
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(2) Partnership involves the sharing of profits whereas in 
co ownership this element is not necessary. 

(3) A partner cannot transfer his interest in the partnership 
to a third person completely without the consent of the 
other partners whereas a co-owner can. 

(4) In a partnership each partner acts for all but a co-owner 
is not necessarily an agent of his other co-owners. 

In that case it was held that the mere face that the co-owners 
had appointed a common manager of the property did not make 
them partner. 5 

Partnership Name 

A partnership firm may carry on its business under any name 
it chooses ; this name may either be the name of one or more of its 
members or a combined title embracing the names of all, or it may 
be made up of a designation entirely different from the names of 
the members composing it. The name under which the business of 
a partnership is carried on is called the “firm name" (S.4). In law, 
however, a partnership has no distinct existence like that of a 
joint-stock company, i.e ., an existence distinct and independent of 
the members composing it. AH that can be said with regard to the 
firm’s name is that certain persons do business under the name and 
syle of X,Y,Z& Co. 

According to Lind by on Partnership, (11th ed. at p. 157). “But 
as the name of a firm is only a convenient mode of designating the 
firm composing it, any variation among these persons is productive 
of a new significance of the name. If therefore, a legacy is left to 
a firm the legacy is payable, unless otherwise expressed, to those 
who compose the firm at the date of the will and if a legacy is left 
to the representatives of an old firm it will be payable to the 
executors of the last survivor of the partners constituting the firm 
alluded to and not to its successors in business.” The firm’s name, 
therefore is only the title under which the partners are supposed to 
trade and all that can be claimed for it is that by a continuous use 
of that name in the long course of trading a goodwill may be 
acquired which may be of value. There is nothing to prevent other 
persons from using a similar name unless it can be shown that the 
u.e of such name would deprive other persons of the advantage of 
Clr gQQ d w iH b y creating an incorrect impression on the minds of 

Champaban Cane Concern v. State of Bihar A.T.R. 1963 S.C. 1737. 
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people that the persons represented by the name are the same as 
those making up the old firm whose name they are copying. 6 

This is a question of evidence to be decided in each case on its 
own merits. 

Joint Hindu Family Firm 

An undivided Hindu family may possess an ancestral business 
which is a distinct heritable asset and which passes by survivorship 
to the surviving male members of the joint family. This type of 
business, known as a Joint Hindu Family Firm , is distinguished from 
an ordinary partnership on many grounds. 

The rights and liabilities of the members (known as co parceners) 
of such a firm, are governed mainly by the Hindu Law and not by 
the Indian Partnership Act. Thus a joint Hindu family firm being 
created by the operation oj law and not as the result of a contract 
between the co-parceners, even a minor can be a member in such a firm. 

The death of a co-parcener does not put an end to the family firm 
as in the case of an ordinary partnership and a new member is added 
every time a male child is born into the family owning the business. 

In an ordinary partnership every partner is presumed to be an 
agent of the firm for the purposes of the business of the firm but in 
the case of a joint family firm only the managing member (known as 
Karla) has an implied authority to contract debts and pledge the 
family credit or family property for the purpose of the business of 
the firm and no other co-parcener has such authority. 

Again, in an ordinary partnership every partner is personally 
liable even to the extent of his separate property for the debts of 
the firm whereas in a family firm the liability of a co-parcener is 
limited to his share in the joint family property except as regards 
the Kart a who is personally liable . 

Moreover, a member of such a family firm, who voluntarily 
severs his connection with the firm has no right to demand an account 
of th' past profit* and losses of th^ business whereas a retiring 
partner has such a right. 

Who may be Partners 

Any person of Jull age and sound,/dnd may be a partner. An alien 
enemy cannot be a partner during the continuation of hostilities. 

A minor, as we shall see later in some detail, may not be a partner 

* Massam v. ThorleyCuttle Food Co. (1880), 14 Ch. Div. 748. 
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in a firm because in India a minor’s contract is absolutely void, 
but with the consent of all the partners for the time being, he may 
be admitted to the benefits of partnership (S. 30). In England, how¬ 
ever, as an infant’s contracts are merely voidable, an infant may 

become a partner. 

If one of the partners becomes a lunatic after his entering into 

partnership, that will be one of the grounds on which the other 

partners may apply for dissolution. A new partner in a partners ip 
concern cannot be admitted unless all tne original partners ^ ve 
unanimously consented. All who can enter into a legal and bin ing 
contract may, in short, be admitted into partnership. 

A married woman can be a partner and as far as her partner¬ 
ship liabilities are concerned her separate property will be 
bound by it. .All contracts entered into by her as the agent ot the 

partnership will also bind her partners. 

Minors 

Section 30 deals with the position of minors who have been 
admitted to the benefits partnership. 

A minor who has been admitted to the benefits of partnership 
with the consent of all the pai tners has a right to such share of the 
property and of the profits of the firm as may be agreed upon and 
he may have access to and inspect any of the accounts ol the firm. 
He has, however, no right to sue the partners lor an account or pay¬ 
ment of his share of the property or profits except on severing ais 
connection with the firm. Such minor’s share is liable for the acts 
of the firm, but the minor is not personally liable for any such acts. 
In short the liability of a minor here is a limited liability i.e. 
limited to his share in the property and profits of the firm. 

It is further provided that if within six months ot attaining 
majority or of obtaining knowledge that he had been admitted to 
the benefits of the partnership, whichever date is later, the minor 
gives a public notice that he has elected not to become a partner in 
the firm that notice shall determine his position as regards the fb'rn. 
If he fail? to give such a notice he shall become a partner in the 
firm on the expiry of the said six months. 

Where such a person becomes a partner, the result will be as 
follows — 

(1) his rights and liabilities continue to be those of a minor 
upto the date he becomes such a partner; but 
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same share in the property and profits as he was during minority. 

If, however, he elects not to become a partner, 

(1) his rights and liabilities will continue to be those of a 
minor up to the date on which he gives public notice; 

( 2 ) his share will not be liable for any acts of the firm done 

after the date of the notice; and 

(3) he will be entitled to sue the partners for his share of the 

property and profits (S. 30). 


English Law, an infant’s contract being voidable and not void, 
an infant may be a partner but cannot be sued for debts of the firm 
uring minority. If he wishes to avoid liability, he must repudiate 
the contract within a reasonable time of attaining majority. Even if he 
elects to remain a partner, he will not be personally liable for 
partnership debts contracted while he was an infant. 

Liability by Holding Out 

The doctrine of holding out applies also to partnerships. If a 

person who is not a partner, “by words spoken or written, or by 

conduct, represents himself, or knowingly permits himself to be 

represented, to be a partner in a firm, he is liable as a partner in 

that firm to anyone who has on the faith of any such representation 

given credit to the firm” [S. 28 (I)]. This liability by “holding out 

is a special application of the doctrine of estoppel. The holding out 

may be effected in various ways, as in one case, viz: Waugh v. 
Carvor," Eyre, C.J., says — 


i 



Now a case may be stated in which it is the clear sense of the 
parties to the contract that they shall not be partners, that a is to 
contribute neither labour nor money and to go still further, not to 
receive any profits. But if he will lend his name as a partner, he 
becomes as against all the rest of the world a partner, not upon 
the ground of the real transaction between them, but upon princi¬ 
ples of general policy, to prevent the frauds to which creditors 
would be liable, if they were to suppose that they lent their money 
upon the a pparent credit of three or four persons, when, in fact, 

7 1 1 A.R.R. 8457 
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they lent it only to two of them, to whom without the others they 
would lend nothing.” 

It, therefore, follows that if a person who is a partner retires 
from a firm he should give public notice of his retirement , otherwise 
he would be liable for debts of the firm to those who do not know 
of his retirement and give credit to the firm after his retirement 
under the belief that he is still a partner [S. 32 (3)]. This public 
notice of the retirement of a partner or expulsion of a partner has 
to be given in the local official Gazette and in at least one verna¬ 
cular newspaper circulating in the district where the firm has its 
place of business. In the case of a registered firm it has to be 
given to the Registrar of firms also (S. 72). It may be added here 
that even where a retiring partner takes a written contract from 
his other partners freeing himself from all liabilities of the firms, 
such an agreement would not be binding on the creditors of the 
firms unless those creditors were made parties to such an agree¬ 
ment [S 32 (2)]. If they do not agree to do so, the position would 
be that the retiring p?rtner would still be liable (granting that he 
has given public notice of his retirement) for the debts of the firm 
incurred during his tenure of partnership to the creditors ol the 
firm and in his turn he would be entitled to be indemnified by his 
own ex-partners for any money that he may have to pay to such 
creditors. In the case of insolvency of his co-partners, however, after 
his retirement his position would be that he would have to pay out 
of his pocket the creditors of the firm and put in his claim before 
the trustees of the insolvent for such money paid out. Of course, a 
retired partner is not liable to any third party who deals with the 
firm without knowing that he was a partner. 

The Act further lays down that where after a partners death, 
the business is continued in the old firm name, the continued use 
of the name or of the deceased partner’s name as a part thereof 
shall not of itself make his legal representative or his estate liable 
for any act of the firm done after his death [S. 28 (2)]. 

Partners’ Liability for Partnership Debts 

It has been laid down in England and in India that every 
partner is liable for all debts and obligations incurred while he is a 
partner in the usual course of the business by or on behalf of the 
partnership; but the person who is admitted as a partner into an 
existing firm does not thereby become liable to the creditors of 
such a firm for anything done before he comes in as a partner 
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(S. 31). Tous it should be noticed that the liability of partners is 

limited wifh regard to debts of the firm incurred in the regular 

course of the business of partnership. Every partner is liable in 

India jointly and severally for all acts of the firm done while he is a 
partner (S. 25). 

In the English Act the liability is only joint. In the case of a 
joint liability the rule is that if a debt is due from a partnership 
firm made up of, say, A, D and C, all the partners A , B and C must 
be sued in order to make them all liable for their debts. If, how¬ 
ever, the creditor chooses to pick out only A he is, no doubt, at 
liberly to do so, but supposing that he fails in satisfying his debts 
out'of the estate of A, he cannot proceed againsr B and C for the 
balance of the debts which remain unpaid. 


In India , however, the liability being joint and several the 
creditor can sue at his option either all jointly or each of them 

separately. 

It should however, be noted that a partner is liable only for those 
debts which w< re incurred during the time hi was a partner. Thus if a 
new partner is admitted into an old firm, he is not liable for any 
debts incurred by the said firm prior to the date of his joining the 
partnership, unless one of terms on which he is admitted into 
partnership is that he is liable for debts incurred prior to his 
joining the firm. This is of course, a special agreement between 
him and his brother partners and as such the agreement cannot be 
taken advantage of by outsiders, i.e., creditors of the firm. Thus if 
X was a creditor of the firm for Rs 10,000 prior to the new partner 
joining the firm of A , B and C and there is an express agreement 
that the new partner is to be liable for the debts of the firm in 
proportion to his share of profits, the said agreement can be enfor¬ 
ced .against the new partner by A, B or C, but the creditor cannot 
sue the new partner separately for payment of Rs 10,000 or even a 
portion equivalent to the new partner’s share in the profits. 

In ore case one of the partners obtained certain information 
from p clerk of a competing firm by bribing him, and used that 
information for the benefit of his firm and to the harm of the 
competing firm. It was held that his partners were liable to pay 
compensation to the competing firm. 3 It must be noticed here that 
the neglect or fraud ou^ht to have been committed in th * regular course 
of the business of the firm in order to make the other partners liable: 


8 hfamlyn v. Houston & Co. (1903), 1 K.B. 81. 
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e.g., it has been decided that in the case of solicitors when money 
is given to them to be invested by them in a specified manner it is 
said to be so entrusted to them in the regular course of the busi¬ 
ness and if, therefore, one of the members of the firm receives the 
money and misappropriates it, the firm would be liable. If, how¬ 
ever, the money was given to a partner with certain instructions to 
invest at the discretion of the partner, the payment is not held to 
have been made in the regular course of the business of the rm 
and, therefore, misappropriation by a member of the firm is not 

binding on the firm. 10 

Of course as between partners themselves Section 10 expressly 
provides that “Every partner shall indemnify the fi m for any loss 
caused to it by his fraud in the conduct of the business ot the 
firm”. This section is imperative and does not give a partner 
power to contract himself out of his liability for fraud whereas 
Section 13 allows a partner to enter into a contract with the other 
partners, whereby they will not be liable to the firm for losses 
arising through their wilful neglect in the conduct of the partner¬ 
ship business. 

Powers and Duties of Partners 

Every partner has, generally speaking, the power to do all acts 
necessary for or usually done in, carrying on the business ot the 
partnership, of which he is a partner, unless there is an agreement 
to the contrary. A partner, subject to the provisions of the Indian 
Partnership Act, 1932, is the agert of the firm for the purposes oi 
the business of the firm (S. 18). Thus the act of a partner which is 
done to carry on in the usual way, business of the kind carried on 
by the firm binds the firm, provided it is done and executed in the 
firm’s name or in any other manner expressing or implying an 
intention to bind the firm [Ss. 19(1) &(22)]. This authority of a 
partner to bind his firm is called his “implied authority”. 

It will thus be seen that it is quite open to the members of a 
firm to enter into an agreement under which they can restrict the 
power oj cny of the partners by arranging that certain members 
should only attend to a particular branch of the business and enter 
into contracts with regard to that branch only, and that certain 
others should look after other branches of management or take no 
active part except in financing the business. Such an agreement 
would, no doubt, be binding upon the partners and also on those 

9 Blair v. Bromley (1847), 2 Ph. 354. 

10 Harman v. Johnson (1853), 22 L.J.Q.B. 297. 
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who are aware of, or who had notice of, those terms in the partner- 
s ip agreement. In short, the agreement to this effect would be 
mnoing upon the partners among themselves. The result would be 

i one of the partners, in spite of u n agreement to the contrary, 
were to enter into a contract in the regular course of the business 

° nrrri which h y agreement he was not entitled to do, an inno - 
Cvht ou!sider ”ou/d not be bound by such dame in the partnership 
agreement of which he had no notice and can still look to the firm 

0T ls Payment. Tt is, however, open to the firm to pay the money 
a n obtain compensation from the partner who has violated the 
c ause in the partnership agreement. Besides, the general powers 

° P ar * nersa re limited only to the doing of those acts which ore usual 

on necetsajy in the ordinary course of the busit ess of the, firm and 

erefore thev do not confer any extraordinary powers because it 

as been laid down (hat “a power to do what is usual does not 

include a power to do what is unusual, however urgent” (Lindley cn 
Partnership). ' 

The general dunes of partners are to carry on the business of 

the firm to the greatest common advantage, to be just and faithful 

to each other, and to render true accounts and full information of 

all things affecting the firm to any partner or his legal representa¬ 
tive (S. 9). 

What a Partner Cannot Do under Implied Powers 

A partner is an agent of the firm for the purposes of business 
of the firm and under Section 19 of the Act an act of the partner 
which is done to carry on the business of the kind carried on by 
the firm binds the firm. This authority to bind the firm is known 
as 'implied authority' of a partner. Partners in a firm may by a 
contract between them extend or restrict the implied authority of 
any partner but notwithstanding such restrictions any act done 

by a partner on behalf of the firm which falls within his implied 

authority binds the firm unless the person dealing with the partner 
knows of the restrictions or does not know or believe that partner 
to be a partner. In the absence of usage or express authority from 
all other partners the implied authority of a partner does not 
empower him to— 

(1) submit a dispute relating to the business of the firm to 
arbitration, 

(2) open a banking account on behalf of the firm in his own 

name. 
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(3) compromise or relinquish any claim or portion oi a claim 
by the firm, 

(4) withdraw a suit or proceedings filed on behalf of the firm, 

(5) admit any liability in a suit or proceeding against the firm, 

(6) acquire immoveable property on behalf of the firm, 

(7) transfer immoveable property belonging to the firm, or 

(8) enter into partnership on behalf of the firm [S. 19(2)]. 


A partner hasy however, implied authority to do the Jollowing 


acts 


(1) to enter into all contracts usual in the ordinary course of 

business, 

(2) to engage servants and agents or hire the services of any 
persons, 




(3) to draw cheques in the name of the firm, 

(4) to recover a debt due to the firm, and 

(5) payment by a debtor to any partner extinguishesThe claim 
of all the partner and discharges the debtor. 

The same principle applies when a decree is obtained by the 
firm and the judgment debtor makes payment to any one parjjLj^JC 

(6) to make payment of a debt or part payment of thfflfebt to 

any creditor of the firm, 1 ^ n ^ 

(7) to accept a bill of exchange in resp^pt of 
firm, 

(8) to bring and defend suits in the name of the fi 

Whether a partner has implied authority to borrow money 
depends on the question whether it is usual to do so in the parti¬ 
cular business. A partner of a trading firm has certainly the power 
to borrow moneys. In such a case no duty is cast on the partner 
advancing the money to make any further inquiries. A firm has 
been defined to be a trading firm if its business consists in buying 
and selling goods. However, when the business is not of a commer¬ 
cial nature as for instance the business of a solicitor or a doctor, a 
partner does not have an implied authority to borrow moneys. 

Special Agreement, Emergency and other Incident 

Of course by a special agreement it is open to partners to extend 
or even restrict the implied authority of any partner, but this is 
subject to the rule that any such restriction shall not bind an innocent 
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outsider Wiio deals with a partner within his implied authority 
without knowing of such restriction or without knowing or believ¬ 
ing that partner to be a partner (S. 20). In an emergency , however, 
a partner has authority to do all such acts for the purpose of 
protecting the firm from loss as would be done by a person of 
ordinary prudence, in his own case, acting under similar circum¬ 
stances and such acts will bind the firm (S. 21). 

In any case, that act or instrument done or executed by a 
partner or other person on behalf of the firm must be done or exe¬ 
cuted in the firm’s name or in any other manner expressing or 
implying an intention to bind the firm (S. 22). On the same prin¬ 
ciple, an admission or representation by a partner concerning the 
affairs of the firm is evidence against the firm if made in the 
ordinary course of business (S. 23;. Notice to a partner habitually 
acting for the firm of a matter relating to the affairs of the firm 
operates as notice to the firm, except in the case of a fraud on the 
firm committed by or with the consent of that partner (S. 24). 


Conduct of Business aud Mutual Rights and Liabilities 

The mutual rights and liabilities of a partner may be deter¬ 
mined by agreement, express or implied between the partners and 
such an agreement, may be varied by the express or implied consent 
of all the partners (S. 11). 


Thus, subject to contract between partners 


(1) every partner has a right to take part in the conduct of the 
business; 

(2) every partner is bound to attend diligently to his duties in 
the conduct of his business; 


(3) any difference arising as to ordinary matters connected 


with the business may be decided by a majority of the partners, 
and every partner shall have the right to express his opinion before 
the matter is decided, but no change may be made in the nature of 
the business without the consent of all the partners; 

(4) every partner has a right to have access to and to inspect 
and copy any of the books of the firm; 

(5) a partner is not entitled to receive remuneration for taking 
part in the conduct of the business; 


(6) the partners are entitled to share equally in the profits 
larned, and must contribute equally to the losses sustained by the 
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(7) where a partner is entitled to interest on the capital sub¬ 
scribed by him such interest is payable only out of profits; 

(8) a partner making for the purposes of the business, any 
payment or advance beyond the amount oi capital be has agreed to 
subscribe, is entitled to interest thereon at the rate of six per cent 
per annum (5 per cent in English Law). 

(9) the firm must indemnify a partner in respect of payments 
made and liabilities incurred by him— 

(i) in the ordinary and proper conduct of the business; and 

(ii) in doing such act, in an emergency, for the purpose of 
protecting the firm from loss, as would be done by a per¬ 
son of ordinary prudence, in his own case, under similar 
circumstances; 

(10) a partner shall indemnify the firm for any loss caused to 
it by his wilful neglect in the conduct of the business of the firm 
(Ss. 12 & 13). 


Continuation after Expiration of Ter 


II 


Where a partnership is formed for a fixed period and on the 
expiration of that period the partners continue business, the pre¬ 
sumption is that the mutual rights and duties of the partners (unless 
there is an agreement to the contrary) remain the same as they 
were before the expiration of the term and the partnership there¬ 
after is naturally to be taken as a partnership at will and the mutual 
rights and duties as stated above are to continue is so far as they 
are consistent with the incidents of partnership at will [S. 17(b)]. 


Partnership at Will 


A partnership is regarded as a partnership at will when “no 
provision is made by contract between the partners for the dura¬ 
tion of their partnership, or for the determination” of their 
partnership (S. 7). 

The most important incident of a partnership at will is that 
“the firm may be dissolved at any time by any partner giving notice 
in writing to all the other partners of his intention to dissolve the 
firm” [S. 43(1)]. When such notice is given, “the firm is dissolve 
as from the date mentioned in the notice as the date of dissolution, 
or, i no date is mentioned, as troin the date of communication of 
the notice” [S 42(2)]. 
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Interest on Capital 

Partnerships arc iormed aetweeo individuals bringing in capi¬ 
tal at varying figures, and while adjusting accounts at periodic 
intervals, interest at a fixed rale per cent is frequently allowed on 
the capital to each ot the partners concerned. It may, however, be 
noted that in law no /, attn~r is tntitled lo claim interest on his capital 
in the abse. ee of an agreement express or implied. If the partnership 
has been carrying on business for some length of time, during which 
time accounts have been periodically balanced after allowing 
interest oh the capital of the partners, that circumstances will help 
to prove that there was an implied agreement between the partners 
to allow interest on the capital brought in by each member of the 
partnership. If, however, no agreement as to interest exists, and if 
there is no indication of it in the accounts of the type referred to 
above, the partner wno brought in his agreed share of capital can¬ 
not claim interest on it, in case any of the other partners fail to 
bring in his agreed share of capital in full even in winding up. The 
advances made by one or more of the partners to the firm, over and 
above the agreed share capital, do not fall under this rule as such 
advances ore to be treated as loats from the partners concerned 
(unless otherwise agieed) on which the partners advancing will be 
entitled to simple interest at the rate of 6 per cent in India and 5per 
cent in England. 

Property and Profits of the Firm 

All property, and rights and interests in property originally 
brought into the firm or acquired by or for the firm by purchase or 
otherwise become partnership property subject to contract between 
the partners This property naturally includes the goodwill of the 
business (S. 14). All partnership property must be held and used 
by the partners exclusively for the purposes of the business, subject 
of course to any contract between them (S. 15). Unless there is an 
implied or express contract between the partners to the contrary, 
all profits derived by a partner for himself or from the use of 
partnership property, business connection or name or through any 

competing business carried out by him must be accounted for and 

paid by him to the firm (S. 16). 

Dissolution of Firm 

The dissolution of a partnership firm may arise in any of the 
following ways. 
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(1) By agreement (S. 40). 

(2) By notice in writing in the case of a partnership at will 

(S. 43). 

(3) Compulsorily in two cases (S. 41). 

(4) On the happening of certain contingencies mentioned in 
Section 42 unless there is a contract to the contrary. 

(5) By a suit nnder Section 44. 

A partnership firm may be dissolved with the consent of all the 
paitners or in accordance with a contract (S. 40). 

Where it is partnership at will, it may be dissolved as from the 
date mentioned in the notice given in writing by any partner to all 
other partners. If no such date is mentioned it is dissolved from 
the date of the communication of the notice (S. 43). 

A firm is dissolved compulsorily (1) when all partners, or all 
but one partner, are adjudicated as insolvent, or (2) where an event 
has happened which makes it unlawful for the business of the firm 
to be carried on or for the partners to carry it on in partnership 
(S. 41). 

A firm is also dissolved ( subject , of course, to contract between 
the partners) (1) by the expiry of the term if it is for a fixed term; 
(2) by the completion of one or more enterprises to carry on which 
the partnership was constituted; (3) by the death of a partner; and 
(4) by the adjudication of a partner as an insolvent (S. 42). In this 
case the adjudicated partner ceases to be a partner on the date on 
which the order of adjudication is made irrespective of the fact 
whether the firm is dissolved or not (S. 34). Where by a special 
contract between the partners the firm is not dissolved on the 
insolvency or death of a partner, the estate of the insolvent or 
deceased partner is not liable for any act of the firm done after the 
order of adjudication or death, as the case may be, and in the case 
of insolvency, the firm is not liable for any act of the insolvent 
after the adjudication [Ss. 34(2) and 35]. 

Outgoing Partner’s Right to Compete 

An outgoing partner is free to carry on a business of a compet¬ 
ing nature and to advertise it, unless he has given an agreement to 
his other partners that on ceasing to be a partner he will not carry 
on such business for a specified period or within specified local 
limits. Such an agreement will be binding on the outgoing partner, 
if the restrictions imposed as above are reasonable. 

— 16 — 
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When an outgoing partner has not given any such undertaking 
and wishes to carry on a competing business, the law imposes 
three restrictions on him, i.e . 9 he may not— 

(1) use the firm name, 

(2) represent himself as carrying on the business of the firm, or 

(3) solicit the custom of persons who were dealing with the 
firm before he ceased to be a partner. 

It should be noted that these restrictions are also subject to an 
agreement to the contrary with the old partners (S. 26). 

Outgoing Partner and Subsequent Profits 

Where a partner retires or dies and the continuing or surviving 
partners carry on the business of the firm without any settlement 
of accounts as between them and the outgoing cr deceased partner, 
then unless there is some special contract to the contrary, the out¬ 
going partner or the estate of the deceased partner will be entitled 
to such share of the profits made since he ceased to be a partner as 
may be attributable to the use of his share or to interest at the rate 
of six percent per annum on the amount of his share in the property 
of the firm (S. 37). 


Expulsion of a Partner 


A partner may be expelled from the firm only if powers of 
expulsion are given by contract to any majority of the partners and 
such powers are exercised in good faith (S. 33). The decision of the 
majority will not be considered to be in good faith unless it is 
made with an honest view to the interests of the firm and after 
notice to the partner with an opportunity to be heard. If the expul¬ 
sion is not according to the provisions of Section 33 it will be 
entirely ineffective and the partner concerned will not cease to be a 
partner. 


Dissolution by a Suit 

A partner may, by bringing a suit, get a partnership dissolved 
on any of the following grounds — 

(1) that a partner has become of unsound mind, in which case 
the suit may be brought as well by the next friend of the partner 
who has become of unsound mind as by any other partner; 

(2) that a partner, other than the partner suing , has become in 
any way permanently incapable of performing his duties as partner; 
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(3) that a partner, other than tin partner suing, is guilty of 
conduct which is likely to affect prejudicially the carrying on of 
the business, regard being had to the nature of the business, 

(4) that a partner, other than the partner suing, wilfully or per¬ 
sistently commits breach of agreements relating to the management 
of the affairs of the firm or the conduct of its business, or otherwise 
so conducts himself in matters relating to the business that it is not 
reasonably practicable for the other partners to carry on the business 

in partnership with him; 

(5) that a partner, other than the partner suing , has in any way 
transferred the whole of his interest in the firm, to a third party, 
or has allowed his share to be charged under the provisions of 
Rule 49 of Order XXI of the First Schedule to the Code of Civil 
Procedure, 1908, or has allowed it to be sold in the recovery of 
arrears of land revenue or of any dues recoverable as arrears of 
land revenue due by the partner; 

(6) that the business of the firm cannot be carried on save at a 
loss; or 

(7) on any other ground which renders it just and equitable 
that the firm should be dissolved (S. 44). 

(1) Insanity 

In this case a suit may be brought either by the next triend of 
the partner who is so incapacitated or by any of the other partners 
of the firm. Of course, until such a suit is filed and a decree of 
dissolution obtained the partnership is not dissolved . It has been 
laid down in England that “when a partner is affected with insanity 
the continuing partner may, if he thinks fit, make it a ground of 
dissolution but in that case I consider, that in order to make it a 
ground for dissolution he must obtain a decree of the court. Ifjie 
does not apply to the court for a decree of dissolution it is to be 
considered that he is willing to wait to see whether the incapacity 
of his partner may not prove merely temporary. If he carries on 
the partnership business in the expectation that his partner may 
recover from his insanity, so long as he continues the business with 
that expectation or hope, there can be no dissolution. 11 

It should be noted that lunacy is a ground of dissolution 
because it renders the lunatic permanently incapable of carrying 
out his part of the partnership agreement i.c\, providing he is an 


u Jones v. Noyz, M.N.K. 125. 
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active or working partner. Thus in the case of a dormant or sleep¬ 
ing partner, lunacy is not a ground for dissolution in the absence 
ot special circumstances. 

(2) Incapacity 

Incapacity here should be permanent . The principle was laid 
own years ago in England where in one case a partner was incapa¬ 
citated through a paralytic attack from performing his duties as a 
partner but it was proved that his health was improving and that 

his incapacity was temporary. The court thereupon refused to pass 
a decree of dissolution. 12 

(3) & (4) Misconduct and Wilful Breach 

Where a partner is guilty of conduct which is likely to affect 
prejudicially the carrying on of the firm’s business, say when he 
commits a fraudulent breach of trust, it is open to his other part¬ 
ner or partners to apply for a dissolution with a view to get rid of 
him. Similarly, where there is a persistent breach of agreement 
relating to the management of the affairs of the firm or the conduct 
of its business which makes it impracticable for other partners to 
carry on business in partnership with him, any of his partners can 
move the court for a decree of dissolution with a view to get the 
offending partner removed. In these cases the principle involved is 
that mutual trust and confidence which is the essence or partner¬ 
ship can no longer subsist under the circumstances. 


(5) Transfer of Interest 

If a partner transfers, assigns or mortgages the whole of his 
share to an outsider , that is a ground for any of his partners to apply 
to the court for dissolution of the partnership. The transferee or 
sub*partner in such a case acquires no right to an account from the 
firm or any of its members except the one whose sub-partner he 
happens to become by such a transfer. On the same principle, if a 
partner mortgages his share, the mortgagee will not acquire a 
right to an account with regard to profits from the other partners. 
He has to look to his mortgagor to settle this item for him in the 
case of a dissolution. However, the mortgagee or creditor or co¬ 
partner would acquire a right to account as from dissolution 
Section 44 (e) further provides that if a partner has allowed his 
share to be charged under the provisions of Rule 49. Order XXI of 
the Code of Civil Procedure, 1908, the result will be the same, 


11 Whiten ell v. Arthur 35 Bear, MO. 
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it will give a right to any of the other partners to apply to the 
court for a dissolution order. Under this order it is provided that 
the Court may on the application of the holder ot a decree against 
the partner make an order charging the interest of such partner in 
the partnership property and profits with payment of the amount 
due under the decree, and may, by the same or a subsequent order, 
appoint a receiver of the share of such partner in the profits 
(whether already declared or accruing) and of any other money 
which may be coming to him in respect ol the partnership, and 
direct accounts and inquiries and make an order for the sale of 
such interest or other orders as might have been directed or made 
if a charge had been made in favour of the decree-holder by such 
partner, or as the circumstances of the case may require. The other 
partner or partner or partners shall be at liberty at any time to redeem 
the interest charged , or in the case of a sale being directed, to 
purchase it. 

(6) Only at a Loss 

The court will allow dissolution of the ground of loss where 
it can be shown that though the term fixed by the contract for the 
duration of the partnership is unexpired, the business can be 
carried on only at a loss and there is no chance of making profits in 
the future. 

(7) Just and Equitable 

The Indian Partnership Act, 1932, has left the door open by 
which the court can order dissolution “on any other ground” which 
renders dissolution just and equitable. It may be noted here that in 
the Companies Act of England and India a “just and equitable” 
clause exists similar to this under which the court can decree a 
compulsory winding up of a company. According to older decisions 
the ground on which the dissolution is asked should be ejusdem 
generis to those laid down above in the preceding clauses. The later 
decisions held that this provision does not restrict the court to the 
grounds similar to those enumerated in the section but the courts 
are free to decree a dissolution in any case whatsoever where in their 
opinion it is just and equitable that such an order should be passed. 

Public Notice of Dissolution 

The Act makes it clear that on the dissolution of a firm a public 
notice should be given, failing which the partners continue to be 
liable for the act of any one of them which would have been the act 
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of the firm if done before dissolution. This, of course, does not 
apply to the estate of a partner who dies or is adjudicated an insol¬ 
vent or to a partner who was not known to the person dealing with 
the firm to be a partner, for acts done after such person ceases to be 
a partner. The notice may be given by any partner (S. 45). 

Rights after Dissolution 


All partners or their representatives have a right to have the 
property of the firm applied in payment of debts and liabilities of the 
firm and to have the surplus distributed among the partners or their 
representatives according to their right (S. 46). The authority of 
each partner to bind the firm and the other mutual rights and obli¬ 
gations continue notwithstanding dissolution so far as may be necessary 
to wind up the affairs of the firm, also with regard to the completion 
of a transaction begun, but unfinished at the time of the dissolution. 
This rule of course does not bind the firm in respect of the acts of 
a partner who has been adjudicated an insolvent (S. 47). 

After a firm is dissolved, subject to contract to the contrary, 
every partner or his representative may retain any other partner or 
his representative from carrying on a similar business in the firm 
name or from using any of the property of the firm for his own 
benefit, until the affairs of the firm have been completely wound up. 
Of course this does not affect the right of a partner or his 
representative to use the firm name if he has brought the firm’s 
goodwill (S. 53). 


Agreements in Restraint of Trade 


According to Section 27 of the Indian Contract Act, “every 
agreement by which any one is restrained from exercising a lawful 
profession, trade or business of any kind, is to that extent void”. 
That section makes an exception of the restraint that may be placed 
on the seller of goodwill. The Indian partnership Act, in several 
sections, provides other exceptions to the rule against agreements in 
restraint of trade. 


According to Section 11, a partnership agreement may provide 
that a partner shall not carry on any business other than that of the 
firm while he is a partner. 


Section 36 (2) provides that a partner may make an agreement 
with his partners that on ceasing to be a partner he will not carry 
on any business similar to that of the firm within specified local 
limits and that such an agreement will be valid if the restrictions are 
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reasonable. Section 36 thus regards an outgoing partner as having 
sold his share of the goodwill to the remaining partners. 

Section 54 provides that partners may, either upon dissolution 
or in anticipation of dissolution of the firm, make an agre.ment 
that some or all of them will not carry on a business similar to that 
of the firm within a specified period or within specified local limits 
and provided such restrictions are reasonable, such an agreement 

will be valid. 

According to Section 55 (3) a partner may, upon the sale of the 

goodwill of a firm, make an agreement with the buyer that such 
partner will not carry on any business similar to that of the firm 
within a specified period or within specified local limits, and such 
an agreement will be valid provided the restrictions are reasonable. 

Premium and Premature Dissolution 

Where a partner has paid a premium on entering into a partner¬ 
ship for a fixed term without any special provision with regard to 
the return of it on dissolution, the Indian Partnership Act, 1932, 
lays down in Section 51 that in such cases where the firm is dissol¬ 
ved before the expiry of the term, otherwise than by the death of a 
partner the premium or such part thereof as may be reasonable 
should be repaid, regard of course being had to the terms on which 
he became a partner and the length ot time for which he continued 
as such. This rule of course will not apply, where (1) the dissolution 
was mainly due to his own misconduct, or (2) was brought about 
in pursuance of an agreement containing no provision for the return¬ 
ing of the premium or any part thereof. 

Partnership through Misrepresentation 

If a person is induced to become a partner through the mis¬ 
representation or fraud of any of the partners, the misrepresented 
partner on rescission of the contract will have a lien or right of 
retention on the surplus ot the assets of the firm after payment of its 
debts, for any sum that he may have paid for the purchase of his 
share or as contribution towards his capital. He also ranks as a 
creditor of the firm in respect of any payment made by him towards 
the debts of the firm. Besides these he has a right to be Indemnified 
by the partner or partners guilty of fraud or misrepresentation 
against all the debts of the firm (S. 52). 


Payment of Fir 


II 



and Separate Debts 


It frequently happens that when a firm is being dissolved, parti¬ 
cularly in an insolvent condition, there is not enough money to go 
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round to the creditors of the firm on the one hand and to the sepa¬ 
rate outside creditors of each partner on the other hand. In such a 
case according to Section 49, the joint debts of the firm have to be 
first met from the property of the firm and the outside and private 
debts of each partner have to be paid in the first instance, from the 
separate property of each partner concerned. If there is any sur¬ 
plus either way, it is transferred into the payment of either the 
firm’s debt or the individual partner’s debt as the case may be. 

Accounts and their Inspection 

The usual practice among businessmen is to keep separate 
accounts of each partner in the partnership ledger, and to credit 
each partner with his share of capital actually brought in, plus all 
advances on account ot capital. This account is debited with all 
withdrawals on account of capital. The profits made are also 
credited to this account in the proportion agreed upon and losses 

debited. The withdrawals for personal expenses or against profits 
are also debited. 

Every partner has a right to see that proper accounts of the part¬ 
nership transactions are maintained which should be open for the ins¬ 
pection oj every partner. It is within the right of every partner to 
get these accounts inspected by any agent he appoints (particularly 
an expert); provided, of course, that the agent is a person against 
whom no reasonable objection can be raised by other partners. 18 

It may be added that in cases where the court directs the acco¬ 
unts to be taken all partners who are in possession of these books 
and vouchers must produce them, failing which the party who 
witholds, or who is guilty of having destroyed them, will find all 
presumptions against him. 

Continuing Guarantee 

A continuing guarantee given either to a firm or to a third 
person in respect of the transactions of a firm is, in the absence of 
an agreement to the contrary, revoked as to future transactions by 
any change in the constitution of the firm to which, or in respect of 
which, such a guarantee was given (S. 38). 

Joint and Separtae Debts 

Where there are joint debts due from the partnership and also 
separate debts due from any partner the partnership property must be 

” Bcvon v. Webb (1909) 2, Ch. 59 
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applied in the first instance in payment of the debts of the firm, and, 
if there is any surplus, then the share of each partner must be 
applied in payment of his separate debts or paid to him. The 
separate property of any partner must be applied first in the pay¬ 
ment of his separate debts, and the surplus (it any) in the payment 
of the firm. 

The principle, as laid down in the section, has been long esta¬ 
blished in England. Lord King, in ex parte Cook 14 used the lollow- 
ing words, “It is settled, and is a resolution of convenience, that 
the joint creditors shall be first paid out of the partnership or joint 
estate, and the separate creditors out of the separate estate, of each 
partner; and if there be a surplus of the joint estate, besides what 
will pay the joint creditors, the same shall be applied to pay the 
separate creditors, and if there be, on the other hand, a surplus of 
the separate estate beyood what will satisfy the separate creditors 
it shall go to supply and deficiency that may remain as to the joint 
creditors”. 

Partners* Rights and Obligations after Dissolution 

After the dissolution of partnership, the rights and obligations 
of the partners continue in all things necessary Jor the winding up of 
the business of the partnership. 

Accounts on Dissolution 

The principle on which the partnership accounts ought to be 
finally settled on a dissolution, are now laid down in Section 48 of 
the Indian Partnership Act, 1932, as follows — 

In settling the accounts of a firm after dissolution, the follow¬ 
ing rules shall, subject to agreement by the partners, be observed:— 

(a) Losses, including deficiencies of capital, shall be paid first 
out of profits , next out of capital , and, lastly, if necessary by the 
partners individually in the proportions in which they were entitled 
to share profits. 

{b) The assets of the firm including any sums, contributed by 
the partners to make up deficiencies of capital, shall be applied in 
the following manner and order:— 

(i) in paying the debts of the firm to third parties; 

(ii) in paying to each partner rateably what is due to him from 
the firm for advances as distinguished from capital; 


14 2 P.W. 500 
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(iii) in paying to each partner rateably what is due to him on 
account of capital; and 

(iv) the residue, of any, shall he divided among the partners in 
the proportions in which they were entitled to share profits. 

It may be added here that a suit Jcr accounts in dissolution of 
partnership is to be brought within three years cf the date of dissolu¬ 
tion. 

It may be further noticed that each and every partner has a right 
on dissolution , to insist on a sale of the partnership assets. No partner, 
in the absence of an agreement to that effect, can claim to have his 
own share or that of his partner’s value by a valuer or to have it 
divided in specie. Besides, the right of winding up the affairs of a 
partnership in dissolution is a personal right belonging to each ot 
the members of the firm which cannot be taken out of the hands of 
the other partners by the personal representatives or trustees of a 
deceased or bankrupt partner. The general rule with regard to the 
above is stated thus: “On the dissolution of the partnership all the 
property belonging to the partnership shall be sold, and the proceeds 
of the sale after discharging all the partnership debts and liabilities 
shall be divided among the partners debts and liabilities shall be 
divided among the partners according to their respective shares in 
capital”. 15 In settling the accounts of a firm after dissolution, the 
goodwill must, subject to contract between the partners, be included 
in the assets and may be sold either separately or along with other 
property of the firm [S. 55 (1) ]. 

Limitation 

The period of limitation for a suit for accounts and the share 
of profits of a dissolved partnership is three years from the date o 
dissolution. 

When the suit is in the nature of a suit for dissolution of the 
partnership and accounts and not for accounts of a dissolved partner 
ship, the period of limitation is three years from the time when the 
cause of action accrues. The period of limitation has been cut down 
from six years to three years by the new Act, namely. The Limita 

tion Act, 1963. 

Goodwill 

Goodwill plays so important a part in partnership affairs that 
it will not be out of place to deal with it here. 

15 Darby v. Darby (1856), Crew p. 505 
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Goodwill is defined as any advantage that a firm or a company 
enjoys through the established reputation and the business connection 
which it has built up through previous dealings, advertisement, etc. 
If a new partner joins a firm with an established reputation, he no 
doubt, obtains the ready benefit of the firm’s reputation which was 
established through the exertions of the old partners, or, where 
the firm’s business is sold, the new owners ol the business would 
benefit through its established reputation, thereby gaining a ready 
connection which would otherwise have to be established through 
incessant work for a number of years. 

Mr. Justice Warrington, 1 ' defines goodwill as follows. “The 
goodwill of a business is the advantage, whatever it may be, which 
a person gets by continuing to carry on, and by being entitled to 
represent to the outside world, that he is carrying on a business 
which has been carried on for sometime previously.” It is also de¬ 
fined by Lord Eldon in Ctuttwell v. Lye" as “the possibility that the 
old customers will resort to the old place”. 

Of course these are not comprehensive definitions, but they will 
give the student an idea as to what the term “goodwill” embraces. 

In the case of partnership it has been taken as settled law that 
in the absence of an express agreement, goodwill is the Common 
property of the firm's partners . It will be seen that where a partner 
retires from the firm or when he dies, he or his heirs will be 
entitled to see that the figure of goodwill is included in the cal¬ 
culation of capital. 

In this case of an outgoing or deceased partner , the calculation 
of capital to be paid to him should be made up to the date of his 
retirement or death, including profits, made up to that date, and his 
share of the goodwill in the firm. This has to be done because, 
according to partnership law, the partnership is dissolved from the 
date of the death of a partner, his bankruptcy or of course, the date 
of his retirement. On these occasions the calculation of goodwill 
gives rise to difficulties, in case the partnership agreement does not 
include clauses clearly stating the lines on which the goodwill is to 
be calculated. Under these circumstances, the only method of 
arriving at goodwill is by valuation, and the proportion to be 
credited to the deceased partner’s capital account is the proportion 

16 HHI v. Ferris (1905), 1 Ch. p. 471 
17 (1810), 17 Vcs. 356 
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of the valuation, according to his share of the profits of the partner- 
ship. The partnership agreement generally provides for calculation 
on the basis of so many years’ average profits or, as is often the 
case, it is agreed that for a certain number of years a fixed annuity 
or a fixed share of net profits, should be paid to the outgoing part¬ 
ner or his representative. The person who purchases the goodwill 
in a firm should see that an express agreement is taken from the 
partners not to carry on another similar business within a specified 
period or within specified local limits and provided that the res¬ 
trictions are reasonable such an agreement will be valid [S.55(3)]. 

no such agreement is made when the goodwill of a firm is sold, 
any partner may carry on a business competing with that of the 
buyer and he may even advertise it but subject to agreement bet¬ 
ween him and the buyer he cannot — 


(a) use the firm name; 

(b) represent himself as carrying on the business of the firm; or 

(c) solicit the custom of persons who were dealing with the 
firm before its dissolution [S.55(2)J. 

registration of firms 

/ ^ 

The Partnership Act of 1932 has introduced a new departure, 
v/z., registration of partnership firms. Though registration is op¬ 
tional and not compulsory in the sense that no penalty is imposed, 
the sections are so framed as to provide a medium for sufficient 
indirect pressure to be brought to bear on partners to have the firm 
and themselves registered, as we shall see presently. It may be 
added, however, that the sections as to registration came into force 
as and from October 1, 1933. 


( 


The idea was that the registration should be introduced gradu¬ 
ally in such provinces as are sufficiently developed for the purpose 
and to leave off undeveloped areas for the present; thus the State 
Government of any State, is given the power by notification in the 
Official Gazette to direct to what State or any part of it the provi¬ 
sions applying to registration shall not apply (S. 56 )y/ 

How to Register 


The Registration is to be effected by officers known as Registrar 
of firms of the respective areas by either sendfng through the post 
or delivering in person a statement on a prescribed form accompanied 
by a prescribed fee. The statement is to contain (t) the name of 
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the firm, (2) the place or principal place of business oi the firm, 

(3) the names of any other places where the firm carries on business, 

(4) the date on which each partner joined the firm, (5) the names in 
full and permanent addresses of the partners and (6) the duration 
of the firm. This statement must be signed by alt partners or their 
duly authorized agents [S. 58(1)]. / 

All alterations in the name or location of the principal place of 
business of such a firm have also to be notified to the Registrar in 
similar fashion (S. 60). Similarly, a change in the constitution has 
to be notified either by an incoming, continuing or outgoing partner. 
A dissolution may also be notified by a partner or an agent of a 
partner who was a partner immediately before the dissolution 
(S 63). The closing and opening of branches and changes in names 
or addresses of partners may also be notified by any partner or 
agent of the firm (Ss. 61 &62). 

The register is open for inspection to any person on payment of 
the prescribed fee, together with all statements notified and inti¬ 
mations filed (S. 66). 

Restriction as to Name 

Registered firms cannot use the following words in connection 
with their names, “Crown”, “Emperor”, “Empress”, “Empire”. 
“Imperial”, “King”, “Queen”, “Royal”, or words expressing or 
implying the sanction, approval or patronage except when the State 
Government gives its written consent [S. 58(3)]. 

Registration and Minor Partner 

When a minor is admitted to the benefits of partnership and 
the said minor attains majority he or his duly authorized agent 
may notify whether he elects to become a partner or not [S. 63(2)]. 
The Registrar in all these cases makes a record of such notice on 
his register. The Registrar may be notified as to any mistake by 
the Registrar himself or the court deciding any matter relating to 
a registered firm may direct the Registrar to make any amendment 
of the entry in the register of firms relating to such firms which is 
consequential upon its decision (Ss. 64&65). 

Effect of Non-Registration 

The effect of non-registration is that a partner cannot file a 
suit to enforce a right arising from a contract or conferred by this 
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Act against the firm or against any person who is alleged to be a 
partner in the firm unless the said firm is registered and the person 
who is suing has been shown in the Register of Firms as a partner 
in the firm. On the same footing a firm cannot sue in any court a 

third party on any right arising from a contract unless the said 

firm is registered and the persons suing are or have been shown 
in the register of firms a partners of the firm. These rules will also 
appW to a claim for set-off or other proceedings to enforce a right 
arising out of a contract, but will not affect the following viz — 

(a) The enforcement of any right to sue for the dissolution of 
a firm or for accounts of a dissolved firm, or any right or power to 
realize the property of a dissolved firm, or 

(h) the powers of an official assignee, receiver or Court under 
the Presidency Towns Insolvency Act, 1909, or the Provincial Insol¬ 
vency Act, 1920 to realize the property of an insolvent partner. 

The only exceptions in this case being firms or partners in firms 
having no place of business in India or having places of business 
situated in areas to which the Government notification does not 
apply and to a suit or claim of set-off not exceeding Rs 100 in value. 

The Select Committee Report states that the position created is 
that the third party's right to sue the firm is kept intact , but in case of 
suits by the firm or partners inter se or against third parties , registra¬ 
tion Is compulsory , as such suits cannot be filed by unregistered firms, 
or their partners. In the case of suits against third parties, it is 
open to the firm to get registered as soon as litigation is in sight. 
The effect of this regulation, it is submitted, is that partners of 
every responsible firm would prefer to get registered because other¬ 
wise thay may not be able to file suits against the firm or against 
one or more of their partners. 

False Statement 

A penalty which may extend to imprisonment upto three months 
with or without fine is laid down for any person who sign any state¬ 
ment, or amending statement, or notice, or intimation in connection 
with registration of firms, in which a false statement appears which 
to his knowledge happens to be false or which he does not believe to 
be true (S. 70). 

LIMITED PARTNERSHIPS IN ENGLISH LAW 

In England there is an Act called the Limited Partnerships Act, 
1907, under which limited partnership firms may be formed. We 
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have no such Act in India and therefore limited partnerships cannot 
be formed under Indian Law. 

As in the case of other partnerships, in a limited partnership 
also there must be not more than twenty partners and in the case of 
banking business, not more than ten. 

An important condition of a limited partnership is that there 
must be at least one general partner and at le ast one limned partner. 

A limited partner is really a financing and dormant partner. He 
contributes a stated amount of capital and his liability for the 
firm’s debts is limited to that amount. If he withdraws his capital 
he will be liable for the firm’s debts up to the amount withdrawn. 
A limited partner has no power to bind the firm and cannot take 
part in the management of the firm, which is left to the general 
partners. If he does so he will become liable for all the firm’s 
debts during that time. There is no objection, however, to a limited 
partner advising his partners and he may inspect the firm’s books 
and examine into the state and prospects of the partnership busi¬ 
ness. His death does not dissolve the partnership nor is his bank¬ 
ruptcy or lunacy a ground for dissolution. A limited partner has 
no right to dissolve the partnership by notice. A partner who is not 
a limited partner is a general partner and general partners alone 
have the right to manage the firm and their liability for the firm’s 
debts and obligations is unlimited. 

A limited partnership firm must be registeied with the Registrar 
of Joint Stock Companies stating, the firm name, the general nature 
of the business, the principal place of business, the full name of 
each partner and the term, if any, for which the partnership is 
entered into with the date of its commencement, that the partnership 
is limited distinguishing between limited and unlimited partners, and 
the sum contributed by each limited partner and whether paid in 
cash or otherwise. Every change in the above particulars must also 
be notified to the Registrar. 

There are very few limited partnerships because although a 
limited partnership has some similarity to a private limited com¬ 
pany, it does not have many of its advantages. 

SUMMARY 

Definition: “Partnership is the relation between persons who 
have agreed to share the profits of a business carried on by all or 
any of them acting for all,” (S. 4). 
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Illegal Partnership: Ihe maximum number of partners is ten iti 

the case of a banking business and twenty in the case of any other 

business. Therefore when a firm exceeds such maximum it is an 
illegal association. 


Essentials of Partnership: 

(1) An agreement. 

(2) Two or more persons. 

(3) Sharing of profits. 

(4) Existence of a business. 

(5) Relationship of principal and agent. 

Partnership Firm 

1. Abstract relationship between 1. Collective term for 

members of firm. partners. 

2. Dissolution of partnership 2. Dissolution of firm means 

means end of legal relation- end of relationship among 

ship between some or all all partners. 

partners. 

Partnership Distinguished from Other Similar Association 


Partnership 

1. Always arise from agree¬ 
ment. 

2. Each partner is the agent of 
the others. 

3. A business is essential. 


4. Sharing of profits is essential. 

5. A partner must get the con¬ 
sent of his co-partners before 
transferring his position as 
partner. 

6. A partner has a lien on the 
partnership property for pay¬ 
ments made by him for the 
partnership. 


Co-ownership 

1. May arise from agreement 
or by operation of law e.g- 
through inheritance. 

2. A co-owner is not an agent 
of the othefr owners. 

3. Co-ownership may exist 
without a business e.g. joint 
ownership of land. 

4. Sharing of profits is not 
essential. 

5. A co-owner does not need 
the consent of the other 
owners for a transfer of 
his interest. 

6. A co owner has no such 
lien. 


Partnership Joint Hindu Family Firm 

1- The Partnership Act applies 1. The Hindu law applies. 
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2. Membership arises out of an 
agreement. 


3. As there is the relationship 
of principal and agent among 
partners, each partner has 
implied authority to bind 
the firm by his actions. 

4. Every partner has unlimited 
liability for the debts of 
the firm. 

5. Minors cannot be partners. 

6. The death of a partner dis¬ 
solves the firm unless there 
is an agreement to the cont¬ 
rary. 

7. A partner can ask for an 
account of past profits when 
he severs his connection with 
the firm. 

Partnership 

1. A business. 

2. Purpose-sharing of profits. 

3. Partners are responsible for 
firm’s debts. 

4. Partner is agent of firm. 

5. Death of partner dissolves 
firm. 


2. Membership arises as a re¬ 
sult of status, i.e .being born 
in a joint Hindu family 
with an ancestral business. 

3. Only the Karta or manager 
has authority to bind the 
joint family firm. 


4. Only the Karta has unlimi¬ 
ted liability. 

5. Minors become members at 
birth. 

6. The death of a co-parcener 
does not dissolve the firm. 


7. A co-parcener cannot ask 
for an account of past pro¬ 
fits. 

Club 

1. Not a business. 

2. Purpose-social. 

3. Members are not responsi¬ 
ble for debts of club. 

4. Member is not agent of club. 

5. Death of member does not 
dissolve club. 

Each partner has the same rights 


Rights and Duties of Partners: 

and duties but these can be varied by agreement. The following 
rights and duties are therefore, subject to the partnership agree¬ 
ment. 


Rights & Powers 

(1) To take part in the conduct of the business. 

(2) To be consulted before any decision is taken by the majority 
relating to differences that may arise in ordinary matters con¬ 
nected with the business. 

(3) To prevent any change in the nature of the business being made 
without his consent. 

(4) To have access to and to inspect and copy any of the books of 
the firm. 

(5) To share equally in the profits of the business. 

(6) To interest at 6 per cent per annum on any advance beyond the 
amount of his capital contribution. 

— 17 — 
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(7) 

( 1 ) 


To be indemnified by the firm for 
ties incurred by him — 


payments made and liabili* 


(a) in the ordinary and proper conduct of the business, and 

(b) in an emergency, for protecting the firm from loss. 

To act as the firm’s agent. 


Duties and Obligations 


( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 


To carry on the business of the firm to the greatest common 
advantage. 

To be just and faithful to other partners. 

To render true accounts and full information, of all things 
a ecting the farm, to any pirtner or his legal representative. 
To attend diligently to the business of the firm. 

To indemnify the firm for loss caused by his fraud or wilful 
neglect. 


(6) To contribute equally to the losses of the firm. 

(7) To be liable jointly and severally for the debts of the firm. 


Express Authority 

When the power of a partner to 
bind the firm is given by agree¬ 
ment or otherwise expressed in 
words spoken or written. 


Implied Authority 

To do what is necessary 

(a) to carry on the business in 
the usual way. 

(b) to protect the firm from loss 
in the case of an emergency. 


Restrictions on Implied Authority: In the absence of any usage 
or custom of trade to the contrary, a partner has no implied autho¬ 
rity to do the following:— 


(1) submit a dispute relating to the business of the firm to arbi¬ 
tration; 

(2) open a banking account on behalf of the firm in his own name; 

(3) compromise or relinquish any claim or portion of a claim by 
the firm; 

(4) withdraw a suit or proceeding filed on behalf of the firm; 

(5) admit any liability in a suit or proceeding against the firm; 

(6) acquire immovable property on behalf of the firm; 

(7) transfer immovable property belonging to the firm; or 

(8) enter into partnership on behalf of the firm. 


Types of Partners 

(1) Active Partner: one who takes part in the conduct of the busi¬ 
ness. He is liable to outsiders for the debts of the firm. 

(2) Dormant or Sleeping Partner: one who does not take part 
in the conduct of the business but who shares in the profits. 
He is liable to outsiders for the debts of the firm. 
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(3) Nomina! Partner: one who merely lends his name to the firm. 
He is liable to outsiders for the debts of the firm. 

(4) Partner by Holding Out or Estoppel: one who either by words 
or conduct represents himself to be a partner in the firm. He 
will be liable as a partner to those who give credit to the firm 
on the faith of such representation. 

(5) Sub-Partner: one who is not a partner of the firm but whom 
one of the partners has agreed to give a share of his profits 
from the firm. Not being a partner, a sub partner is not liable 
for the debts of the firm. 


(6) Minor Partner: he is not a partner and therefore not personally 
liable for the debts of the firm, but onhy to the extent of his 
share in the profits and property of the 


issolution of Firm 


1 

Without Court’s Interventio' 




1 I 

sanity Incapa¬ 
city 


1 

Wilful 
t Breach 



Transfer Working Just & 


of 

Interest 


at 

Loss 


Equi¬ 

table 


By agreement 


\ 77: 

By Notice 
in writing 

(partnership at will) 


I 

Compulsory 
(in 2 cases) 


! 

Optional (On 
happening of certai 
contingencies) 


OO 



Registration of Firm: Registration is optional, not compulsory* 
Effects of Non-Registration 

(1) An unregistered firm cannot enforce any contractional right 
against third parties. 

(2) Partners of an unregistered firm cannot sue in their own name'}? 
to enforce any contractual rights of the firm against third 
parties. 



(3) A partner cannot recover any amount due to him by the firm 
or by his other partners. 

(4) A partner cannot enforce any right under the Partnership Act 
but he may sue: (a) for a dissolution of the firm, (b) for 
accounts and for his share of profits on dissolution, (c) for 
realisation of the property of the firm. 

(5) Neither a partner nor the firm can claim a counter-claim or 
set-off when sued by a third party. 


Non registration, however, does not affect the rights of a third 
party to take legal proceedings against an unregistered firm or its 
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partners. It does not also affect the rights of the official assigned 
of an insolvent partner to recover the property. 


TYPICAL *UESTI0NS 


1. (a) X, a partner of a firm dealing in stationery, offers to sell to your bank a 

building belonging to the firm. What steps would you take before 
accepting the offer? 

(b) What is required to make an instrument executed by a partner on behalf 
of his firm binding on the firm? 

2. (a) What are the rights and liabilities of a minor who is allowed to partici¬ 

pate in a partnership firm? 

(b) What are the provisions in the Partnership Act regarding registration of 
a partnership firm? 

3. Explain the grounds on which a firm may be dissolved by the Court. What 
are the mutual rights and obligations of the partners after dissolution? How are 
accounts settled between them after dissolution? 


4. How would you determine whether a group of persons does or does not 
constitute a partnership? 


5. (a) Explain clearly the nature and extent of the authority of a partner in a 
firm. 


(b) A, B and C enter into a partnership agreement under which C is not 
liable for losses. D files a suit against A, B and C. Examine the position 

ofc . V 

6. (a) What is the effect of non-registration of a partnership firm? 


(b) What is the doctrine of holding out? Has it any connection with estop¬ 
pel? State clearly the conditions necessary to make a person liable as a 
partner by holding out. 

(c) A , B and C carried on business for profit, but under very special condi¬ 
tions as to C, that C was to contribute neither labour nor money, and 
not to receive any profits, but to lend to the firm his name. Is C liable 
as a partner to third parties? Why? 


7. stating that he was a partner of G & Co. t entered into a contract with 
for purchase of electrical appliances at a cost of Rs 20,000 and obtained delivery 
the goods. M is insolvent. What are the rights of K against G & Co.l 


K 

of 


8. How far is it true to say that the'law of partnership is an extension of the 
law relating to principal and agent? Explain the doctrine of holding out in reference 
to the relation of partners to the third parties. 

/jMjDefine Partnership, what are the rights, duties and liabilities of Partners 
inter/ie? 

10. Write short notes on any three of the following:— 


1. Property of firm 

2. Pattner by holding out 

3. Implied authority of a pavtner 


4. Resale by an unpaid seller 

5. Dissolution by court 

6. Expulsion of a partner. 

11. What are the provisions of the Indian Partnership Act in respect 

(a) 1. Introduction of a partner, 

2. Expulsion of a partner. 

(b) What are the rights and liabilities of an outgoing partner? 



12. Write short notes on any three of the following:— 


1. Definition of Partnership 

2. Compulsory dissolution 

3. Partnership by estoppel 

4. Partnership at will. 

5. Rights of outgoing partner. 


13. Discuss the tests for determining the existence of a partnership. 

14. State the different grounds on which a firm may be dissolved by a ceurt. 

15. Write short notes on any three of the following: — 

1. Insolvency of Partner 

2. Goodwill of a firm 

3. Retirement of Partner 

4. Effects of non-registration 

5. Minor's rights under Indian Partnership Act. 
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SALE OF GOODS 


The Indian Sale of Goods Act of 1930 came into force on 
March 15, 1930. It more or less followed the English model and 
repealed Chapter VII of the Contract Act of 1872, which dealt with 
sale of goods. 

Goods 

“Goods” are defined by the Act as “every kind of movable pro¬ 
perty other than actionable claims and money; and include stock and 
shares, growing crops, grass, and things attached to or forming part 
of the land which are agreed to be severed before sale or under the 
contract of sale”. 

An actionable claim is one which can be enforced only by taking 
actiofi in Court, e.g. a debt. 

“Specific goods ” means “goods identified and agreed upon at the 
time a contract of sale is made”. 

From the above definition we can see that the Indian Sale of 
Goods Act does not deal with immovable property or with actionable 
claims, but only with “goods”. The Transfer of Property Act provides 
for the transfer of immovable property and actionable claims. 

Sale and Agreement to Sell 

A contract of sale is defined as follows:— 
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“A contract of sale of goods is a contract whereby the seller 
transfers or agrees to transfer the property in goods to the buyer for 
a price. There may be a contract of sale between one part-owner and 
another” [S. 4 (1)]. “A contract of sale mav be absolute or conditional" 

[S. 4 (2)]. 

The difference between a sale and an agreement to sell is pointed 
out in Section 4 (3) & (4) of the Act— 

“Where under a contract of sale the property in the goods is 
transferred from the selier to the buyer, the contract is called a sale, 
but where the transfer of the property in the goods is to take place 
at a future time of subject to some condition thereafter to be fulfilled 
the contract is called an agreement to sell” [S. 4 (3)]. “An agreement 
to sell becomes a sale when the time elapses or the conditions are 
fulfilled, subject to which the property in the goods is transferred” 

[S- 4 (4) ]. 

Thus the main distinction between a sale and a mere agreement 
to sell is the passing or transfer of property, i.e . ownership. If it is a 
sale, the property passes; if it is only an agreement to sell, the pro¬ 
perty or ownership is not transferred but merely agreed to be trans¬ 
ferred later subject to certain conditions being fulfilled. 

Sale and Bailment 


The difference between a sale and a bailment is that in the case 
of a sale, the delivery of the article is made against a price in money, 
and that the identical thing is not to be returned. In other words, a 
transfer of property for money, or some other valuable in exchange, 
is a sale and not a bailment. In the case of a bailment the identical 
property which is the subject-matter of the bailment is to be returned 
to the bailor. 


Sale and Contract for Work and Labour 

A contract for the sale of goods must be distinguished from a 
contract for work and labour where no goods are sold but only some 
work is done. 

Illustration 


An artist who paints a portrait for consideration with his own canvas and 
paints is selling goods but if he has merely painted the picture with materials sup¬ 
plied by his customer he has not sold goods but rendered work and labour. 

Instalment Sale and Hire Purchase Agreement 


An instalment sale 
agreement. 


II 


ust be distinguished from a hire purchase 
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Illustration 

Where A hires a sewing machine agreeing to pay a fixed amount of rent for the 
use of the machine, with a stipulation that should A pay a certain amount in cash 
at any time during the hire, he shall become the purchaser of the machine, pro¬ 
vided he had regularly paid the rent; such an agreement is only an agreement for 
hire and A docs not become a purchaser until the conditions as stated above are 
fulfilled. 1 

The main principle to be noted in hire purchase agreements Is 
that the purchaser has the option to pay a certain number of rents 
and only after he pays the stipulated number does he become the 
owner of the property. Moreover he is quite free to stop paying the 
rent and to return the property hired at any time he likes because 
the property does not pass until the last rent is paid* 

Illustration 

A hires a piano to B on the agreement that B should pay Rs 100 a month a» 
rent. A further stipulation is that if he pays rent regularly for twenty months, the 
piano shall become his property at the end of the twenty months, but if B likes he 
may return the piano at any time, say after using it for two months, and need not 
pay any more rent. This is a hire and purchase agreement proper. 

If, however, it is agreed that twenty months’ rent must be paid 
and that he cannot return the property, the agreement is a sale, not 
hire and purchase.* Such a sale is better known as a sale on the 
instalment system and here the property passes immediately on the 
completion of the agreement whether any or all the instalments are 
paid or not. 

In England , the Hire Purchase Act, 1964 which applies to agree¬ 
ments where the hire-purchase price is less than £ 2,000 has introduced 
many safeguards for the protection of the consumer. 

Barter 

A sale must be an exchange of goods for cash, that is for a price. 
The price is the payment made in money for the goods purchased. 
An exchange of goods for goods is not a sale but a barter. According 
to Lord Blackburn, the legal effects of a contract of sale and a 
barter are the same. 

1 Gopal Tukaram v. Sorabji Nassarwanji (1904), 6 Bom. L.R. 871 
Helby v. Mathews (1895), 64 L.J.Q,B. 465 

* There is an essential condition in a hire-purchase agreement because if this 
condition is not included, the agreement will be one of sale even though it may 
be described as a hire-purchase agreement. (Bhimji v. Bombay Trust Corporation 
3 2 Bom . L. R. 64) 

* Cecil Cole v. Nanalal Morarji , 49 Bom. 172 
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Contract of Sale 

A contract of sale is made by an offer to buy or sell goods for a 
price and the acceptance of such an offer. Delivery may be either 
immediate or future and payment may be either in cash or at some 
future date or in instalments. The actual contract of sale may be 
made either in writing or by word of month or partly in writing and 
partly by word of mouth [S. 5]. Writing , includes printing, 
lithography, photography and other modes of representing or repro¬ 
ducing words. 

Formerly in English Law , under Section 4 of the Sale of Goods 
Act of 1893 contracts for the sale of goods for £ 10 or over were re¬ 
quired to be supported by writing unless there was a part payment of 
the price or part delivery of the goods but now, since the passing of 
the Law Reform (Enforcement of Contracts) Act, 1954, writing is no 
longer necessary. 

Ascertained and Unascertained Goods 

The exact definition of ascertained goods is not given by the Act, 
but they are more or less on the same footing as specific goods though 
the word “ascertained” is really of a wider import. Considering all 
the authorities ascertained goods are those goods which are in a deliver¬ 
able condition at the time of tale or are put in a deliverable condition 
after sale and unconditionally appropriated to the contract and the 
buyer or his agent assents to the said appropriation or notice of the 
said appropriation has been given to him. 

When the sale is of unascertained goods , no property in the goods 
is transferred to the buyer unless and until the goods are ascertained 
(S. 18). If, however, the sale is of specific or ascertained goods the 
property in the goods is transfe-rred to the buyer at such time as the 
parties to the contract intended it to be transferred. To ascertain 
this intention, regard should be had to the terms of the contract, the 
conduct of the parties and the circumstances of the case (S. 19). 
When there is an unconditional contract for the sale of specific goods 
in a deliverable state , the property passes immediately to the buyers 
on the contract being made, even though the time of payment of the 
price or the time of delivery of the goods, or both, are postponed 
(S. 20). When in a contract for specific goods the seller is bound to 
do something with the goods for the purpose of putting thtm in a deli¬ 
verable state , the property does not pass until such thing is done 
and the buyer has notice thereof (S. 21). 
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Illustration 

If it is agreed between A and a motor car dealer that a car is to be painted 
blue before delivery, the car does not become an ascertained article until the manu¬ 
facturer has done what he was asked to do. On the same principle, if A were t® 
buy five tons of coal out of a warehouse where a large quantity was stored, the 
goods would not be ascertained until the five tons bought by A were weighed out 
and (aid aside as goods to be taken delivery of by A. The same rule will apply 
where in the case of specific goods the seller is bound to weigh, measure , test or do 
some other act with reference to the goods for the purpose of ascertaining the 
price (S. 22). For example, if A sells a specific lot of coal, but it has to be weighed 
with a view to ascertain the price at, say Rs 100 per ton, until the said lot is 

weighed, the price ascertained and the buyer informed of it, the property does 
not pass. . 

The importance of finding out the exact moment of time at 
which the property ( i.e . ownership) passes from the seller to the 
buyer, lies in the fact that the moment the property passes to the 
buyer, the risk in the goods is generally transferred to the buyer. 
Thus even though the goods remain after that event in the hands of 
the seller, and are destroyed by some accident, the buyer has to bear 
the loss and not the seller. 

Illustration 

Where A brought a horse from B and requested B to keep it in his (R’s) stable 
until the next day and in the interval the horse was accidentally killed by a fire 
which broke out in B's stable, the loss fell on the buyer, A. 

In the case of unascertained or future goods by description when 
sold, the rule is that as soon as such goods are acquired by the seller, 
put in a deliverable state and unconditionally appropriated to the 
contract with the assent of the buyer, the property in these goods 
also passes to the buyer. The assent of the buyer may be either 
express or implied or may be given either before or after the appro¬ 
priation is made. On the same principle, when the seller delivers the 
goods to the buyer, or to a carrier or a bailee, for the purpose of 
transmission to the buyer and does not reserve the right of disposal, 
he is deemed to have unconditionally appropriated the goods to the 

contract (S. 23). 

The four requirements or conditions precedent here , in order to 
make the property pjss from the seller to the buyer, are that 

(1) The goods correspond with their description in the contract. 

(2. They are put in a deliverable state. 

(3) They are unconditionally appropriated to the contract. 

(4) Both the parties to the contract consent to the appropria¬ 
tion either expressly or impliedly. 
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An appropriation 
tract is attached. 


II 


cans specifying the goods 


to which the con- 


Goods on Sale or Return 

When goods are handed over to a prospective buyer on approval, 
or “on sale or return” or other similar terms, the implied contract 
is that the sale will bt^complete and the property will pass. 

(1) at the moment of time when the prospective buyer signifies 
his approval or acceptance of the goods to the seller, or 

(2) When the said party does any act adopting the transaction,or 

(3) retains the goods beyond the time fixed or for an unreason¬ 
able time without giving to the owner of the goods a notice of 
rejection (S. 24). 

Reservation of Right of Disposal 

Let us suppose that there is a contract for the sale of specific 
goods or of goods that are subsequently appropriated to the contract 
but there is a term i n the contract by which it is laid down that the 
seller has reserved the right of disposal of the goods until certain con¬ 
ditions are fulfiled. In such a case, notwithstanding that the goods 
are delivered to the buyer or to a carrier or other bailee for the pur¬ 
pose of transmission to the buyer the property in the goods does not 

pass to the buyer until the conditions imposed by the seller are 
luinllcd. 


The seller is prima facie deemed to have reserved a right of 

disposal also where the goods are shipped and the bill of lading lays 

down that the goods are deliverable to the order of the seller or his 
agent. 


ronH , r er , P °. ,nt em P hasized by this section is that where the 
cond.non of saIe lays down that a bm of exc hange shouId be _ 

d, the buyer 1S bound to return the bill of lading if he does not 
onourthe bill of exchange. If he wrongfully retains the bill of 
mg, he property in the goods does not pass to the buyer (S 25) 

draw^T DeCt,OD K i , t , maya ’ SObe n ° tCd that ,here is ™ distinction 

or anv ottTT a ^ ° f Iad ' ng ° ra carrier ’ s or a wharfinger's receipt, 
or any other document of title to the goods. 

Passing of Risk 

but thJ e ?? 8eneralIy P asses with ‘be property “res peril dorr.ino ”, 
i0 me X ? mayPr ° Vide by a S reemen ‘ that the risk may pass at 
on To i mC e,thCr bef ° re 0r aftcr the P ass i Q g of property or 

some other condition. This is clear from Section 26 which begins 


264 


Sale of Goods 


with the words, “unless otherwise agreed”, and provides that risk 
prima facie passes with the property. The provisos to Section 26 
gives two exceptions to that rule— 

(1) If delivery has been delayed through the fault of either 
buyer or seller, the goods are at the risk of the party in default as 
regards any loss which might not have occurred but for such fault. 

(2) The duties and liabilities of either the seller or the buyer as 
the bailee of the goods of the other party are not affected by the 
rule. 

Price 

Price is defined as “money consideration for a sale of goods 99 
[S. 2 (10)]. This price may be fixed by the contract or may be left 
to be fixed in any manner specified in the contract. Failing that, the 
buyer is bound to pay the seller a reasonable price. What is a reason¬ 
able price is a question of fact depending upon the circumstances of 
the particular case. The course of dealing between the two parties 
may frequently determine the price (S. 9). 

If the price is to be determined by the valuation of a third ‘party 
and the third party cannot or does not make such valuation, the 
agreement is void. If, however, the said third party is prevented 
from making the valuation by the fault of the seller or of the buyer, 
the party not in fault can obtain damages against the party who is 
in fault (S. 10). Unless otherwise agreed, payment of the price and 
delivery of the goods are concurrent conditions (S. 32). 

DELIVERY 

Delivery is defined by Section 2 as meaning the voluntary trans¬ 
fer of possession from one person to another. Of course before delivery 
can be made the goods should be in a deliverable state, i.e. ascer¬ 
tained. Delivery may be actual where there is actual handling over 
of the goods, or it may be constructive , where there is a transfer of 
control over possession e.g. handing over of the key of the ware¬ 
house where the goods are kept and thereby giving possession of the 
goods to the buyer. Constructive delivery takes place when the goods 
are in the possession of a third party, and that third party agrees to 
hold them on behalf of the buyer. The mere giving of a delivery 
order to the buyer will not constitute delivery, until the person hold¬ 
ing the goods and against whom the delivery order is made, agrees 
to put the buyer into possession. 
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According to mercantile practice, constructive or symbolic deli¬ 
veries , or transfers, are also effected through the transfer of docu¬ 
ments of title such as bills of lading, warehouse-keeper’s certificates, 
dock warrants, or by the giving of the key of the godown in order 
that the buyer may obtain the goods. If delivery is to be made at a 
distant place, the usual loss caused through wear and tear on the 
journey and not through neglect on the part of the seller has to be 
borne by the buyer. In short, delivery of goods sold may be made 
by doing anything which the parties agree shall be treated as delivery 
or which has the effect of putting the goods in Ihe possession of the 
buyer or of any person authorised to hold them on his behalf (S. 33). 

Place and Time of Delivery 

It is the duty of the seller to deliver the goods and of the buyer 
to accept and pay for them, in accordance with the terms of the con¬ 
tract of sale (S. 31). Apart from any express contract, the seller of 
goods is not bound to deliver them until the buyer applies for deli¬ 
very (S. 35). In the absence of a contract the goods are implied to 
be taken delivery of at the place at which they are at the time of the 
sale, or in the case of goods agreed to be sold at a future date, they 
are implied to be taken delivery of at the place at which they are 
at the time of the agreement to sell, and, if they are not in existence 
at that time, at the place at which they are manufactured or pro¬ 
duced. If the goods happen to be in the hands of a third party, 
there is no delivery by the seller to the buyer unless the third party 
acknowledges to the buyer that he holds the goods on his (the 
buyer’s) behalf. The delivery should be demanded or tendered at a 
reasonable hour . What is a reasonable hour is a question of fact 
(S. 36). 

Effect of part Delivery 

Delivery of a pari of the goods in process of delivery of the 
whole has the same effect for the purpose of passing the property in 
such goods as a delivery of the whole; but the delivery of a part of 
the goods with an intention of severing it from the whole does not 
operate as a delivery of the remainder (S. 34). 

Illustration 


Where the goods arrive by a steamer in full quantity and the captain begins 

to dispose of the goods and gives delivery of part of the goods with the intention 

of delivering the whole, it ts a good delivery. If. on the other hsnd A sells to B 

a stock of firewood to be paid for by B on delivery, and soon after the sale B 

applies for and obtains from A leave to take away some of the firewood this has 
not the legal effect of delivery of the whole. 33 
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Delivery of Wrong Quantity 

When delivery is given, the seller must deliver the quantity 
ugreed to be delivered and if he delivers less than what he contracted 
to sell, the buyer may reject it. If the buyer accepts the goods so 
delivered, even in smaller quantities, he must pay at the contract 
rate for the quantity taken delivery of. 

On the same principle, if the seller delivers more than he con¬ 
tracted to sell the buyer may either reject the whole or accept the 
quantity he agreed to buy and reject the balance (S. 37). The section 
further states that where there is a mixed delivery, i.e., where the 
seller delivers to the buyer the goods he contracted to sell mixed 
with goods of a different description not included in the contract, 
the buyer may accept the goods which are in accordance with the 
contract and reject the rest, or may reject the whole. 

Instalment Deliveries 


If there is an agreement to deliver a fixed quantity, the buyer is 
not bound to accept delivery of the quantity by instalments. If, how¬ 
ever, the agreement is to deliver against cash a certain quantity of 
goods in instalments, and if the buyer neglects or refuses to take 
delivery or pay for one or more instalments, it is a question in each 
case depending on the terms of the contract and the circumstances 
whether this failure would amount to a repudiation of the whole 
contracted or whether it is to be treated as a several^breach giving 
rise to a claim for compensation and not to a r^gK^iQ^repudiate the 
contract (S. 38). 



Delivery to Carrier or Wharfinger 

When in pursuance of a contract of sale, a seller is authorized 
to send the goods to a buyer and the seller delivers the goods to a 
carrier, whether named by the buyer or not, to be transmitted to the 
buyer, it is prima facie deemed to be delivery of the goods to the 
buyer. It is, however, expected that the seller should make a proper 
contract with the carrier or wharfinger on behalf of the buyer which 
is reasonable having regard to the nature of the goods and the 
circumstances of the case otherwise if the goods are lost or damaged 
in the course of transit or when they are in the custody of a whar¬ 
finger, the buyer may decline to take delivery from the carrier or 
wharfinger as a delivery to himself or may hold the seJ’er responsible 
for damages. In case the goods are to go by a route involving . ea 
transit when in the usual course they have to be insured, the seller 
must give such notice to the buyer as may enable him to insure them 
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during their sea transit, and if he tails to do so, the goods sh ill he 
deemed to he at the risk of the seller during such transit (S. 39). 
This rule, of course, does not apply where goods are delivered to a 
carrier to be taken to a person who has a right to approve or return 
the goods, or on the footing of sale or return, because at the time 
they were sent there was no contract of sale. This section makes 


primu Jacie a wharfinger the agent of the buyer to take delivery in 
the case of a contract of sale. Even when the seller of the goods 
agrees or undertakes to deliver them at the buyer’s place on his own 
risk the ordinary risk of deterioration in the goods incidental to the 
course of transit still remains on the buyer (S. 40). 

Buyer’s Right of Examining Goods 

The buyer had a right to examine the goods and must have a rea¬ 
sonable opportunity of doing so for the purpose of ascertaining ( 
whether they are in conformity with the contract. The seller, there- 
fore, is bound to give this reasonable opportunity (S. 41). 

When the buyer has intimated to the seller that he has accepted 
the goods, or does any act in relation to the goods which is incon¬ 
sistent with the ownership of the seller r.~., offers to re-sell them or 
keeps them for an unreasonable time with him without intimating to 
the seller that he has rejected them, he is deemed to have accepted 
the goods (S. 42). 

When the buyer rightfully rejects the goods, he is not bound to 
return them to the seller, but ail that he need do is to intimate to 
the seller that he refuses to accept them (S. 43). This is on the 
principle that there is no reason why the burden of a situation caused 
by no fault of the buyer should be thrown on the buyer. Of course, 
when the seller offers delivery of the goods rightfully and the buyer 
does not take delivery within a reasonable time after such request, 
he is liable to the seller for the loss occasioned by his neglect or 
jefusal to take delivery and he is also liable to pay a reasonable 
charge for the care and custody of the goods. This of course, does 
not affect the seller’s right to treat the buyer’s neglect or refusal to 
deliver as a reputation of the contract (S. 44). 


CONDITIONS AND WARRANTIES 



In this connection the law, as embraced by our old Contract Act, 
was materially altered and brought into line with the Eaglish law. 
We shall now consider the various terms in a contract of sale and 
the legal effect of a breach of such terms. A stipulation in a contract 
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of sale may be either a condition or a warranty. A condition Is 
defined as a stipulation essential to the main purpose of the contract, 
the breach of which gives rise to a right to treat the contract as repu¬ 
diated. Thus a condition is so essential that if it is broken it gives 
rise to the opposite party to treat the contract as broken and to move 
for its remedy. To take an apt illustration, a condition is akin to 
one of the main pillars supporting a building. The breaking of any 
of these pillars results in the whole structure coming down. It may 
be added that the English Sale of Goods Act, from which we have 
mostly adapted our Indian Sale of Goods Act does not define “condi- 
tion’\ though the case law has fully laid down its definition along 
the lines of our Sale of Goods Act, as mentioned above. 

A condition may be (1) a condition precedent , viz . that which is 
to be fulfilled before the main purpose of the contract is to be per¬ 
formed. Thus if a person is appointed a trustee in bankruptcy on the 
condition that he should give security, the condition precedent here 
is the obligation imposed upon the trustee to give security before 
taking up the duties of his office; or (2) a condition concurrent , which 
means that it is to be performed at the same time as the principal or 
main agreement. Thus in case a sale is made cash against delivery, 
the condition of payment is concurrent with the performance of the 
contract; or (3) a condition subsequent , which means that the condi¬ 
tion is that the fulfilment of the contract or the occurrence of an 
event, will discharge the parties from further liabilities on the con¬ 
tract, as for example, in case of a charter party, which is an agree¬ 
ment for hiring a ship, there is a clause, which is known as “expected 
risk’*, in which it is laid down that in the case of certain events 
occurring the shipowner will be discharged or released from the res¬ 
ponsibility of performance of the contract. Here the event should 
occur subsequent to the entering into the contract and the moment 
it occurs the party is released from the obligation to perform the 
contract. 

Awgrranty, on the other hand, is defined by this section as “a 
stipulation collateral to the main purpose of the contract, the breach 
of which gives rise to an action for damages but not to a right to reject 
the goods and treat the contract as repudiated”. This definition strict¬ 
ly follows the English Sale of Goods Act, 1893. Thus a warranty 
may be compared to one of the small support chains running parallel 
to the big main chain, the snapping of any of which does not neces¬ 
sarily break the big chain Here though the contract cannot be 
repudiated, the Injured party may (1) sue the seller for damages as 
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compensation for the breach of warranty or (2) set up the breach of 
warranty to reduce or extinguish the price. Even if he has exercised 
this latter right in reduction or extinction of the price he may never¬ 
theless sue for damages for the same breach of warranty if he has 
suffered further damages (S. 59). 


Stipulation as to 



e 


Whether a stipulation is a condition or warranty will, of course, 
depend in each case on the construction of the term of the contract. 
A stipulation may be a condition, though called a warranty in the 
contract (S. 12). One point is certain, that a stipulation as to the 
time oj payment is not deemed to be ot the essence of a contract 
of sale, and whether any other stipulation as to time is of the essence 
of a contract or not depends on the terms of the contract (S .11). 
Time is not regarded as of the essence of a contract for the sale of 
immovable property such as land or buildings, unless a different 
intention appears from the terms of the contract. In mercantile con - 
tracts , however, the law presumes that stipulations as to time, other 
than time of payment, are of the essence because it has been laid 
down, that when merchants mention the time and dates in their 
contract, they are taken to mean and intend that such stipulation 
should be strictly performed. 

When Condition to be Treated as Warranty 

Another important rule to be noted is that though a breach of 
condition gives rise in the case of a contract of sale to the right of 
the buyer to repudiate the contract, the buyer may , if he chooses, 
waive the condition or elect to treat the breach of the condition as a 
breach of warranty and ask for compensation [S. 13 (1) ]. This is based 
on the general principle of the law of contract that a party may 
waive a stipulation which is for his own benefit. 

Where a contract of sale is not severable and the buyer has 
accepted the goods or part thereof, or in the case of specific goods, 
the property which has passed to the buyer, the breach of any con¬ 
dition by the seller can only be treated as a breach of warranty and- 
not as a ground for rejecting the goods and treating the contract as- 

repudiated, unless there is a term of the contract, implied or express- 
to that effect [S. 13 (2) ]. 

Implied Undertakings by Seller 

In the case of the contract of sale, unless the circumstances 
s ow a different intention, there is an implied condition on the part 
0 the seller that in the case of a sale, he has a right to sell the 
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goods and that, in the case of an agreement to sell, be will have a 

Tight to sell the goods at the time when the property is to pass. 

There are also implied warranties that (1) the buyer shall have 

and enjoy quiet possession of the goods, and that (2) the goods shall 

be ftee from any charge or encumbrance in favour of any third party 

not declared or known to the buyer before or at the time when 
contract is made (S. 14). 

An implied warranty or condition as to quality or fitness for a 
particular purpose may be annexed by the usage of trade [S. 16 (3) ]. 

IMPLIED CONDITIONS 

Saic by Description 

Where there 's “ contract for the sale of goods by description , 
there is an implied condition that the goods shall correspond with 
the description; and if the sale is by sample as well as by description, 
it is not sufficient that the bulk of the goods corresponds with the 
sample it the goods do not also correspond with the description, 
(S. 15). Tliis is because the description affects the very nature of the 
goods while the sample affects the quality. The fact that the buyer 
has seen or examined the goods does not prevent the sale being one 

by description if there is a latent defect in the goods. The place of 

origin of the goods may constitute a part of their description, e.g. 
Broach Cotton or Irish Linen. Lord Abinger’s description in the 
case of Chantei v. Hopkins i is very apt. He lays down that if a man 
offers to buy peas of another and the other sends him beans he does 
not fulfil the contract, and the action can be treated as a non-per¬ 
formance. Thus, according to the illustration in the old Contract 
Act, if A at Calcutta sells B “Waste Silk” then on its way from 
Murshidabad to Calcutta, there is an implied warranty that the silk 
shall be such as is known in the market as, “Waste Silk”. 

Implied Conditions as to Quality or Fitness 

Where the buyer expressly or by implication makes known to 
the seller the particular purpose for which the goods are required so 
as to show that the buyer reiies on the seller's skill or judgement , and 
the goods are of a description which it is in the course of the seller’s 
business to supply, whether he is the manufacturer, or producer or 
not, theie is an implied condition that the goods shall be reasonably 
fit for such purpose. Of course in the case of a sale of an article 
under its patent or trade name, it does not import this implied con- 

4 (1838), 4 M. & w. 399 
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powered to resell the goods on failure of the buyer to taki delivery 

of the goods within the time specified and to recover the loss on 
such resale with interest from the buyer. In such case the seller 

is entitled to resell even if the property in the gooas has not passed to 
the buyer. The advantage here is that the actual losf 0,1 resale is re¬ 
coverable, whereas in cases of ordinary contract the Weach entitles 
the seller to recover only the difference between thtkoutract price 
and the market price and that too as on the date of the fo>each. 

SUITS FOR PRICE OR DAMAGES 


We have already seen above that certain conditions reserved in 

indent enable parties to file a suit for the price or the recovery of 

damages on the footing of the price at which the goods were sold 

section 55 now provides that the seller may sue the buyer for the price 
of goods provided. P 

(1) Th e property in the goods has passed to the buyer and the 

buyer wrongfuny neglects or refuses to pay for the goods according 
to the terms of the contract, and s 

(2) although the property has not passed and although the goods 
have not been appropnated to the contract, where the sale price is 

fhe h 5 6 ° D 3 da r ^ Cd by ‘ he confraci irrespective of delivery and 
uyer wrongfully neglects or refuses to pay such price (S.55). 

There was no corresponding section in the old Contract Act It 
may turther be noted that where the pnee is thus due and payaole it 
e omes an ordmary debt, and where the price is payable uncondixim- 
al y on a fixed date, tbe buyer must pay it on that day irrespective 

property passing to him and irrespective of delivery In other 

rropeny ha, P a,se4. the seller has ,he op.'to” S" 
to sue for ,he price under Section 55 or to sue for damages tor non 
acceptance under Section 56. 8 J Wn ' 

On a similar principle, where the seller wrongfully neglects or 
efuses to deliver the goods to the buyer, the buyer has a right to sue 
for damages for non-delivery (S.57). That is the usual right of a buyer 

delivering specific or ascertained goods and the Court in ", d ere 

W 1. th? m T'-r f aS P “ U ” iar> compensation can be Li To 

matter, the Court will not order specific performance. 
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Anticipatory Breach 

Where either party to a contract of sale repudiates the contract 
before the date of delivery, the other may either treat the contract as 
subsisting and wait till the date of delivery, or he may treat the con- 
tractas rescinded and sue for damages for the breach (S.60). This rule 
lays down that it is at the option of the injured party either to move 
immediately for damages on the footing of the breach, or to wait 
for the day of performance and then sue the other party for all the 
consequences of non-performance. If the injured party elects to treat 
the contract as broken it is known as an anticipatory breach in which 
case the measure of damages is the difference between the contract 
price and the market price at the date when the contract ought to 
have been performed. If, however, he waits until the day of perfor¬ 
mance, he keeps the contract alive for the benefit of the other party 
as well as his own, and if the market moves in favour of the opposite 
party the opposite party can take free advantage of it. 

Interest by way of Damages 

In cases of breaches of contract in the absence of a contract to 
the contrary, the Court may award interest at such rate as it thinks 
fit on the amount of the price. This interest may be either allowed to 
the seller or the buyer. To the seller it will be allowed in a suit filed 
by him for the amount of the price, from the date of the tender of the 
goods or from the date on which the price was payable. To the 
buyer it will be allowed in a suit by him for the refund of the price 
in the case of a breach of the contract on the part of the seller, from 
the date on which the payment was made (S.61). 

Sale by Auction 

In the case of a sale by auction, the following rules apply 
according to Section 64: — 

(1) Where goods are put up for sale in lots, each lot is prima 
facie deemed to be the subject of a separate contract of sale. 

(2) The sale is complete when the auctioneer announces its 
completion by the fall of the hammer or in other customary manner; 
and until such announcement is made, any bidder may retract 
his bid. 

(3) A right to bid may be reserved expressly by or on behalf of 
the seller and where such right is expressly so reserved but not 
otherwise, the seller or any one person on his behalf may, subject 
to the provisions hereinafter contained, bid at the auction. 
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(4) Where the sale is not notified to be subject to a right of the 
seller, it shall not be lawful for the seller to bid himself or to employ 
any person to bid at such sale or for the auctioneer knowingly to 
take any bid from the seller of any such person; and any sale con¬ 
travening this rule may be treated as fraudulent by the buyer. 

(5) The sale may be notified to be subject to a reserved or upset 
price. 

(6) If the seller makes use of pretended bidding to raise the 
price, the sale is voidable at the option of the buyer. 

SUMMARY 

CONTRACT OF SALE 

Sale Agreement to Sell 

1. Ownership passes to the 1. Ownership remains with the 

buyer. seller. 

2. If »he goods are damaged or 2. The risk remains with the 

destroyed the buyer (being seller unless there is an ag- 

the owner) has to bear the reement to the country, 

risk (The risk passes with 

the property). 

Sale Bailment 

1. A transfer of ownership 1. The ownership is not trans- 

property in goods). ferred; only possession is 

transferred. 

2. Possession may or may not 2. Possession is delivered, 
be transferred at the time of 

sale. 

3. The buyer can do what he 3. The bailee has to act in 

likes with the goods. relation to the goods accor¬ 

ding to the directions of the 
bailor. 

4. The goods musi be returned 
after the purpose is over 
unless the bailor has given 
other instructions for their 
disposal. 

Sale Contract for Work and Material 

1. Governed by the Sale of 1. Not governed by the Sale 
Goods Act. of Goods Act. 

-19- _ 


4. The goods cannot be returned 
after sale. 
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2. Transfer of title to goods. 


Exercise of skill and labour 
in respect of materials sup¬ 
plied by another. 


v 




GOODS 


( J)' 

; I ' 1 r 

) Specific 




L 

> *)° | .^Existing 

' ( (,opjy existing goods 

u>j°$rr 


■ 

Future 

(There cannot be a 
sale of future goods) 


Ascertained 


1. Identified & 1. Identified and 1. 

agreed upon by agreed upon 

both parties at after the con- 

the time the tract of sale, 

contract of sale 

is made. 

2. Property passes 2. Property passes 

immediately. to buyer when 

the goods are 
ascertained. 


Unascertained 

Not identified, 
therefore the 
ownership does 
not pass to the 
buyer. 


Instalment Sale 

1. Ownership passes to the 
buyer. 


2. The buyer becomes the 
owner. 

3. The buyer is bound to pay 
all the instalments and 
cannot terminate the con¬ 
tract. 


The instalments are treated 
as payments towards the 
price of the goods. 


Hire-Parchase Agreement 

1. Ownership is not transferred 
until the last of the agreed 
number of payments has been 
made. 

2. The hire-purchaser becomes a 
bailee. 

3. The hire-purchaser cannot be 
forced to payalJ the instalment 
because he has an option to 
terminate the contract at any 
time. 

k The payments made by the 
hirer are regarded as rents or 
hire charges till he exercises his 
option to purchase the goods 
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Sale 


Barter 


1 . 


Exchange of goods for a 
price in money. 


1. Exchange of goods for 
goods. 


DELIVERY 


Actual 



Constructive 
entlo the contrary 


( 1 ) 

( 2 ) 


re concurrent 


( 5 ) 

( 6 ) 


Symbolic 

Rules as to Delivery: In the absence of an agre 
the following rules will apply:— 

Goods must be in a deliverable condition. 

Payment of price and delivery of goods 
conditions. 

(3) Delivery may be actual, symbolic or constructive 

(4) It is the buyer’s duty to apply for delivery. 

Place of delivery is where the goods are at time of sale.' 

Time of delivery is a reasonable time 

(7) Cost of making delivery is to be borne by the seller 
taking delivery by the buyer. 

Quantity delivered should be according to the ter 
contract. 

Delivery of wrong quantity entitles the buyer to reject t„_ e 

(10) Seller is not entitled to deliver by instalments becaus^h^ 

contract must be performed as a whole and cannot be divid 
unilaterally. 

(11) Delivery to carrier or wharfinger is prima facie deemed to be 
delivery to the buyer. 

Rights of Unpaid Seller 


( 8 ) 

( 9 ) 


( 1 ) 


( 2 ) 


Against goods— 

(a) lien 

(b) stoppage in transit 

(c) resale 

Against buyer personally 

( a ) suit for price 

(°) suit for damaees for 



( 3 ) 


Suit for interest if there is an interest clause in the agree 


ent. 
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typical questions 

1. Discuss the law relating to the passing of property in the case of— 

(a) sale of goods on approval; 

(b) sale of unascertained goods and their appropriation to the contract 

2. Explain the maxim caveat emptor. State the exceptions to it as laid 
down in the Indian Sale of Goods Act. 

3. (a) State the rules governing the passing of title to goods from the seller 

to the purchaser. 

(b) What is the general rule about a purchaser of goods getting a better 

title to the goods than the seller, and what are the exceptions to the 
rule? 

(c) In what circumstances can a seller of goods stop the goods in transit? 

4. (a) What is a contract for sale of goods by sample, and what is the 

implied condition attached to such contract? 

(b) State the rights which an unpaid seller of goods has by implication of 
law. 

(c) Distinguish between a condition and a warranty, in a contract of sale. 

5. (a) Explain — 

“No man can give a better title than that which he himself has”. 

(b) Critically examine exceptions to this rule. 

6. Write notes on any three— 

(a) C. I. F. contracts. 

(b) Caveat emptor. 

(c) Reservation of right of disposal. 

(d) Unpaid Seller’s Lien. ' 

(e) Mercantile Agent. 

7. What are implied conditions in a sale of goods? 

8. What is meant by an “unpaid seller”? What are his rights against. 

(a) the goods; and 

(b) the buyer personally? 

9. (a) Distinguish between a sale an agreement to sell. 

(b) State fully the various reasons why it is important to know when the 
property in goods agreed to be sold passes. 

10. G (aged 6) bought a catapult from P and was injured by its defective 
condition. He claims damages from P on the grounds of (i) unfitness for purpose 
and (ii) not being of merchantable quality. Will he succeed? 

11. H sold to W t by description, sulphuric acid “commercially free from 
arsenic”. H did not know nor was he told the purpose for which the acid was 
required but W in fact used it for making glucose, which he sold to brewers for 
the brewing of beer. The sulphuric acid was not commercially free from arsenic, 
and the beer was rendered poisonous. W became liable to the brewers for damages 
which they had to pay to their poisoned customers. On these facts has W any 
legal rights against H y and in particular can he recover from H damages which he 
has had to pay to the brewers and damages for injury to the goodwill of his own 
business? 
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Compares in India are governed by the Companies Act, 
1956. This Act has been amended considerably from time to time. 


The latest English Companies Acts are Companies Acts of 
1948 and 1967. 


Definition of a Company 

The word ‘company’ is ordinarily understood to mean an 
association of persons formed for some common purpose. Such an 
association, when incorporated under the law for the registration 
of companies, becomes a body corporate or a corporation with a 
perpetual succession and a common seal [S. 34 (2)]. The Companies 
Act, 1956, defines a company as one formed and registered under 
the Act or an existing company (S. 3). 

Company as a Legal Person 

One of the distinguishing features of the company form of 
organization is that it is a legal person distinct from its members 
though it has no physical existence. This principle of the separate 
legal existence of a company came to be recognized for the first 
time in the decision in the leading case Solomon v. Solomon & Co. 
Ltd. 1 In that case, Solomon, in order to obtain the advantages of 
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limited liability, converted his business into a company, with him¬ 
self as the principal and substantial shareholder and his wife and 
five children as mere nominee shareholders so as to satisfy the 
requirement of law as to the number of persons necessary to form 
a company. v In satisfaction of the purchase consideration of the 
business, Solomon received £ 30,000—£ 20,000 in 20,000 fully paid 
shares of £ 1 each and £ 10,000 in mortgage debentures. Later, 
when the company went into liquidation, the question arose 
whether Solomon was entitled to a prior claim in respect of the 
debentures held by him over the unsecured creditors of the 
company, inasmuch as the company was practically owned by 
Solomon and as such he should himself be held personally liable 
to satisfy the claims of the unsecured creditors of the company. 
The priority of Solomon’s claim over other creditors, was however, 
recognized by the House of Lords, as it was held that Solomon & 
Co. Ltd. was a separate and distinct entity from Solomon, notwith¬ 
standing the fact that Solomon was virtually in full control of the 
affairs of the company. 

Lifting the Corporate Veil 

The concept of a separate legal entity as recognized in 
Solomon’s case is, however, disregarded by the Courts in certain 
circumstances and the corporate veil is lifted to look at the eco¬ 
nomic reality and the persons behind the company. This may be 
done in the following circumstances— 

(1) For the Protection of Revenue: When the corporate entity 
is used for the purpose of tax evasion the Court will lift or pierce 
the corporate veil. 2 Similarly, where for tax purposes it is neces¬ 
sary to determine the residence of the company the Court will lift 
the corporate veil and take a look at those in management of the 
company. 8 

(2) For Determining the Character of a Company: Where it 
may become necessary in the public interest to determine the 
character or nationality of the persons in actual control of the 
company, the Court may disregard the legal fiction and declare the 
company an enemy company. In Damier Co. Ltd. Continent Tyre 
& Rubber Co. 1 the company was registered in England but when war 
was declared between England and Germany as the persons in 

2 In re Sir Dinshaw Maneckji Potit, 1927 Bom. 371 

* Unit t Construction Co. t Ltd., v. Bullock (Insp. of taxes) (1960) A. C. 351 H.L. 

* (1916) 2 A. C. 307 
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control of the company were resident in Germany and hence alien 
enemies, the Court disregarded the corporate entity and declared 
the company an enemy company. 

(3) When the Number of Members falls below Statutory Mini¬ 
mum: When a company carries on business for more than six 
months after the number of its members is reduced below two in 
the case of a private company and below seven in the case of a 
public company, as provided by Section 45, every member aware of 
this fact will be severally liable to the creditors for the debts of 
the company contracted during that time. Here the Court permits 
the creditors to lift the corporate veil to look to the owners of the 
shares for satisfaction of the company’s debts. 

(4) For Prevention of Fraud or Improper Conduct: If in the 
course of winding up it appears that the machinery of incorpora¬ 
tion was used for some fraudulent purpose or for defrauding the 
company s creditors, under Section 542, the corporate personality 
may be disregarded and the persons knowingly responsible for the 

carrying on of the business in such manner held personally liable 
for the company’s debts. 5 

Company Distinguished from Partnership Firm 

The separate corporate existence of a company is a very impor¬ 
tant principle as from it follow the principal distinctions between 
a company and a Partnership. They are, briefly— 

(1) A company is a distinct person, quite apart from its mem¬ 
bers but a firm is not distinct from the several persons who com¬ 
pose it. 

(2) The liability of the members of a company is limited to 

the amount which each has egreed to contribute to its capital- 

There is no such limitation on the liability of the partners of a 
firm. 


(3) The members of a company cannot be sued or adjudged in¬ 
solvent for the debts of the company. Creditors of a partnership 

are, however, entitled to sue the partners jointlv or severally for 
the debts of the firm. 


(4) The property of a firm 
such ownership of property is 
in the case of a company. 

Gilford Motor Co. v. Horne 1933 . 


is the property of its partner 
recognized in favour of its me 


mbe 
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(5) A partner is entitled to manage the firm and can therefore 
bind his co-partners in his dealings with third parties so long as 
he acts within the scope of the business of the firm. Members of a 
company have no such power. 

(6) As the partnership agreement is not a public document out¬ 
siders are not deemed to have notice of its contents and are there¬ 
fore not affected by any restrictions imposed on any particular part¬ 
ner as against the public, as the memorandum and articles of asso¬ 
ciation being public documents are open to public inspection and 
therefore outsiders are deemed to have knowledge of the contents. 

(7) The death or insolvency of a member does not affect the 

existence of a company, whereas it can affect the continuity of a 
partnership. 

Preliminaries of Incorporation 

The following documents have to be filed with the Registrar of 
Joint Stock Companies of the State in which the registered office of 
the company is situated after which the Registrar will issue a certi m 
ficatc of incorporation thus bringing the company into existence— 

(1) The Memorandum of Association (Ss. 12 & 15). 

(2) The Articles of Association (except where Table A is adop¬ 
ted as the company’s articles) (S. 30). 

(3) A cons&nt in writing on each director appointed or proposed 
by the company to act as director [S. 266 (1) (a)] (Form No. 29). 

(4) A statutory declaration by an advocate of the Supreme Court 
or of a High Court, an attorney or a pleader entitled to appear 
before a High Court or a Chartered Accountant practising in India, 
who is engaged in the formation of the company or by a person 
named in the articles as a director, manager or secretary of the 
company, that all the requirements as to registration have been 
complied with [S. 33 (2) ]. 

Item (3) is not required to be filed by the following: 

( a ) a company not having a share capital, 

( b ) a private company, and 

(c) a company which was a private company before becoming 
a public company [S. 266 (5) ]. 


SUMMARY 


Law Applicable 

The Companies Act, 1956 
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Definition of Co 


II 


pany 


A company is an artificial person created by law with a per¬ 
petual succession and a common seal. The Act defines a company 
as one formed and registered under the Act or an existing com¬ 
pany. 


Lifting the Corporate Veil 

The following are exceptions to the concept of a separate legal 
entity when the court may lift the corporate veil to look at the 
economic reality and make the persons in control of the company 
responsible— 

(1) For the protection of revenue and prevention of tax 
evasion. 

(2) For determining the character of the company in the pub¬ 
lic interest. 

(3) When the number of members is reduced below the legal 
minimum. 



xj 
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Number Required 

In the case of a public company , any seven or more persons and 
in the case of a private company , any two or more persons may get 
themselves incorporated as a company under the Companies Act; 
but no association of more than ten persons can be formed for the 
purpose of carrying on a banking business; or of more than twenty 
persons lor the purpose of carrying on any other business, that has 
for its objects, acquisition of gain or profit, unless such an asso¬ 
ciation is registered under the Act. 

It will thus be seen that an association of more than ten 
persons carrying on a banking business in partnership, or of more 
than twenty persons carrying on a trading business without such 
incorporation, would be an illegal partnership. The members of an 
illegal partnership stand in the unenviable position of being unable 
to sue and recover their claims. Every member will, in such a 
case, be liable personally for the debts of the company to the full 
extent of his property, the liability being unlimited. Members of 
such illegal associations are also liable to penalty (S. 11). This 
rule does not apply to a joint family carrying on joint family trade 
or business. Where two or more of such joint families form a 
partnership, in computing the number of persons for the purpose 
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of this section, minor members of such families are to be 
excluded. 


Reduction in Nu 


II 


ber Below Legal Minimu 


II 


Where a company carries on business for more than six 
months with its number reduced below the legal minimum, mem¬ 
bers who are aware of this fact will be severally liable for the whole 
debts of the company contracted during that time. This is also a 
ground for presenting a winding up petition to the court. The legal 
minimum in the case of a private company is two and in case of a 
public company seven. A “deemed public company” under Section 
43A may reduce its members below seven. 


Preliminaries of Incorporation 

The following documents have to be filed with the Registrar of 
Joint Stock Companies of the State in which the registered office 
of the company is situated after which the Registrar will issue a 
Certificate o]Incorporation thus bringing the company into existence— 

(1) The memorandum of association (S. 12 & 15) 

(2) The articles of association, except where Table A is adopt¬ 
ed as the company's articles (S. 30). 

(3) A consent in writing of each director appointed or pro¬ 
posed by the company to act as director [S. 266 (i)(a)]. 

(4) A statutory declaration by an advocate of the Supreme 
Court or of a High Court, an attorney or a pleader entitled 
to appear before a High Court or a Chartered Accountant 
practising in India, who is engaged in the formation of the 
company or by a person named in the articles as a direc¬ 
tor, manager or secretary of the company, that all the 
requirements as to registration have been complied with 
(S. 33 (2)]. 

Item (3) is not required to be filed by the following — 

(a) a company not having a share capital, 

(b) a private company and 

(c) a company which was a private company before 
becoming a public company [(S. 266 (5)]. 

Certificate of Incorporation 

On the registration of the necessary documents and the pay¬ 
ment of the registration fees, the Registrar will issue the certifi¬ 
cate of incorporation. This certificate is conclusive evidence, 
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(1) that all the requirements of the Act have been complied 
with and 

(2) that the company has come into existence on the date 
mentioned therein. 


Effect of Certificate of Incorporation 

The effect oj the certificate of incorporation is that from the date 
mentioned in it - 

(1) the subscribers of the memorandum and all those who 
later become members of the company will be a body corporate 
under the name mentioned in the memorandum. 

(2) the oody corporate shall be capable forthwith exercising 

all the functions of an incorporated company_ 

(a) with a perpetual succession and a common seal, 

(b) with such liability of its members to contribute to the 
assets of the company in the case of winding up as men¬ 
tioned in the Act (S. 34). 


Preliminary and Provisional Agree 


II 


ents 


Preliminary Agreements 

When a company is being formed certain agreements have to 
be made with a view to purchase property, secure the services of 
managers and other experts, and to procure certain rights or pri¬ 
vileges, etc. In such cases the promoters naturally do not wish to 
incur the expenses and responsibilities of forming a company un¬ 
less they can obtain binding contracts from the owners of the busi¬ 
ness they propose to acquire or for the concessions or seivices of 
which they want to make sure. The difficulty arises from the fact 
that a company which has not come into existence cannot enter into 
binding contracts made by anyone who acts as its agent or trustee 
prior to its incorporation. 

Even if the contracts are ratified after incorporation the 
ratification is not legally binding but the proper course is to make 
a new contract after incorporation in terms of the old contract 
(Natal Land 8c Colonization Co. Lid v. Paulin, 1904, A.C. 120, 
Baraset B. Riy. Co. v. Dist. Board, A.I.R. (1946), Cal. 23). It has 
been also held that the person signing such contracts as “Agent 
or “tiustee” will remain liable personally even after such ratifi¬ 
cation (Kelner v. Baxter (1866). L.R. 2 C.P. 174). Thus in older to 
get over this difficulty the practices now followed is to provide in 
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the contract which is entered into the effect that in case the com¬ 
pany after registration enters into a fresh contract in > : « ms of the 
old contract and thus adopts the original agreement, the liabilities 
and responsibilities connected therewith shall cease, hut if the 
company does not thus adopt it within a specified time the pro¬ 
moters shall have the option to rescind the contract. Alter the 
company is duly incorporated a new agreement in the same terms 
is prepared which is adopted by the directors and signed on behalf 
of the company. 

Preliminary agreements must be distinguished from provisional 
agreements. We have seen that a preliminary agreement is made by 
promoters on behalf of a company which is about to be formed, 
that is, before obtaining the certificate of incorporation. 

Provisional Agreements—A provisional agreement is one which 
is made by a public company already formed, that is, after incor¬ 
poration but before obtaining the certificate of commencement of 
business. Such agreements are provisional only and are not bind¬ 
ing on the company until the date at which the company is entitled 
to commence business [S. 149 (4)]. 

Thus if a public company is wound up before it is entitled to 
commence business, the persons who have rendered services or 
supplied goods or material to the company can have no claim 
against it because all contracts made by a public company after 
registration but before it becomes entitled to commence business 
are provisional and do not take effect until then (Otto Electric Co., 
1906, 1 Ch. 390). 


Number of Members 

Private Company : 


Maximum 50 
Public Company : 


Minimum 2 


SUMMARY 



Documents to be Filed 

1. Memorandum of Association 

2. Articles of Association 

3. Consent in Writing of Directors 

4. Statutory Declaration of Compliance 


Minimum 7—no maximum limit 








300 
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Certificate of Incorporation 

Issued on filing ot abovementioned 
Effect of Certificate of Incorporation 


docu 


ents. 


1. Conclusive evidence, 

(a) that all requirements of the Companies Act have been 
complied with, and 

(b) that the company came into existence on the date of 
the certificate. 

2. Subscribers to the Memorandum become members. 

3. The company is capable of exercising all the functions of 
an incorporated company. 


Preli 


it 


inary and Provisional 


Agreements 


Preliminary 
Before Incorporation 


Not binding on company 



Cannot be ratified 

New contract must be made 
after incorporation. 


Provisional 

After incorporation but before 
certificate of commencement of 
business. 

Become binding on obtaining 
certificate of commencement of 
business. 





TYPICAL QUESTIONS 


1. Indicate briefly the procedure to be 
ready in connection with the registration of a 
nies Act. 



loved and the documents to be got 
ublic company under the Compi- 


2. (a) What is a “Certificate of Incorporation” ? 
(b)vWhat is an'“Illegal Association” ? 

3. WhalQs ^he effect 3 certificate of incorporation: 
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PRIVATE AND 
PUBLIC COMPANIES 



. 


Kinds of Companies 

Companies registered under the Companies Act, both in 
India and in England, may be divided into two heads viz. 


(1) Private companies, and 

(2) Public Companies 

A third category of company under our Companies Act is the 

Government Company. 

♦ Companies may also be divided according to the liabilities of 
the members being— 

(1) limited by shares, 

(2) limited by guarantee, and 

(3) unlimited. 


Private Company 

A private company, means a company which by its articles 


(a) 

(b) 


— 20 — 


restricts the right to transfer its shares, if any 

limits the number of its members to fifty not including 
persons who are in the employment of the company and 
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persons who, having been formerly in the employment of 
the company, were members of the company while in that 
employment and have continued to be members after the 
employment ceased, and 

(c) prohibits any invitation to the public to subscribe for the 

snaies, it any, or debentures of the company and continues 

to observe such restrictions, limitations and prohibitions 
throughout its existence [S. 3 (Hi)]. 

In a private company there should not be less than two and not 
more than fifty members. Past and present employees of the com¬ 
pany are to be excluded when calculating the maximum of fifty. 
What is lequired is that the person so holding should be in the 
employment if the company when the shares are allotted, after 
which he may leave the company and that would not affect the 
number fixed by the law. In actual practice, articles of association 
usually provide for the purchase by present shareholders of shares 
belonging to employees leaving service. A private company is 
exempt from several provisions of the Companies Act, for example 

to the holding of a statutory meeting and submitting its statutory 
report to the Registrar. 

Private companies may be divided into those which are subsi¬ 
diaries of public companies and those which are rot, as many of the 
provisions of the Companies Act, applying to public companies also 
apply to private companies which i-.re subsidiaries of public com¬ 
panies whereas a number of privileges and exemptions are still 
available to those private companies which are not subsidiaries of 
public companies. 


A company is derm d to be the subsidiary of another company if 
at least one of the following conditions apply: — 

(a) that other company controls the composition of its Board of 
Directors; or 


(b) that other 


(i) where the first-mentioned company is an existing com¬ 
pany in respect of which the holders of preference 
shares issued before the commencement of this Act have 
the same voting rights in all respects as the holders of 
equity shares, exercises or controls more than half of 
the total voting power of such company; 
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(ii) where the first-mentioned company is any other com¬ 
pany, holds more than half in nominal value of its 
equity share capital; or 

(c) the first-mentioned company is a subsidiary of any company 
which is that other’s subsidiary. 

Deemed Public Company 

A new section, Section 43.4, inserted by the Amendment Act of 
1960, provides for private companies employing public capital to be 
treated as public companies. The object of the new provision was to 
prevent big companies to which the public have subscribed from 
forming themselves into a private company in order to avoid the 
restrictions placed on public companies. Section 43A provides to 
the effect that— 

(1) If at least 25 per cent of the paid up capital of a private 
company is held by one or more bodies corporate, the private 
company will be deemed to be a public company. 

(2) In the case of such percentage being held at the date of the 
coming into force of the Amendment Act of 1960, 3 months are 
allowed within which such percentage may be reduced. 

(3) Companies which are deemed to be public companies under 
Section 43A may include the three restrictions under Section (3) (i) 
(iii) in their articles or reduce their number below seven. 

(4) Information must be given to the Registrar within 3 months 
of the company being deemed to be a public company and then the 
word “Private” will be deleted from its name. 

(5) Such a company may become a private company again with 
the approval of the Government. 

(6) Every private company must now file with the Registiar 
along with its annual return a certificate to the effect that less than 
25 per cent of its paid up capital is held by bodies corporate, or if 
more is so held, that the company is exempted under Sub-Section (6). 
The companies so exempted are— 

(i) a private company of which the entire paid-up share capital 
is held by another single private company; or 

(ii) a private company of which the entire paid-up share capital 
is held by one or more bodies corporate incorporated out¬ 
side India; or 
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(iii) a private company in which the body corporate or bodies 
corporate holding shares are themselves private companies, 
shares in which are not held by any body corporate, and the 
total number of individuals who are shareholders in all such 
shareholding companies does not exceed fifty. 

The Companies (Amendment) Act of 1960 removed the difficul¬ 
ties experienced by small industries, working in collaboration with 
small foreign companies which were similar to the Indian private 
company, because of the restrictions on public companies as to 
managerial remuneration etc., by adding the following exemption- 

(iv) any private company in which the shares are held by one or 

more bodies corporate, incorporated outside India, if the 

constitution of the said body corporate or each of the 
bodies corporate is suen that it could be treated as a private 
company under the Indian Company law provided the 
Central Government has granted such exemption. 

The Companies (Amendment) Act, 1965, has clarified that a 

43A company may have only two members personally present as the 

quoium for a meeting of the company and not five as in the case of 
a public company. 

The Companies (Amendment) Act, 1974 has added new Sub¬ 
sections (1 A), (IB), [8(c)] and (9) in order to make the section more 
effective in achieving its objects. 

(1A) Was enacted because in the light of experience since 1960 
when Section 43A came into force, it was felt that private companies 
which are less capital intensive but have a considerable consumer 
and employee interest because of their high turnover should be 
brought within the ambit of deemed public companies irrespective 
of their paid-up share capital. 

The following provisions were therefore added in Section 43A 
to provide that in the following cases also a private company would 
be deemed to be a public company: — 

(1) If the average annual turnover of a private company is not 
less than rupees one crore [43A (1A) ]. 

(2) If not less than 25 per cent of the paid-up share capital of 
a public company is held by a private company [S.43A(1B)]. 

Every private company irrespective of its paid-up share capital, 
is required to tile with the Registrar along with the annual return a 
certificate, signed by both the signatories of the return, 
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(a) that it did not have an average annual turnover of rupees 
one crore or more [S. 43A (8) (c) ]. 

(b) that since the date of the annual general meeting with re¬ 
ference which the last return was to be submitted, or in 
the case of a first return, since the date of the incorpora¬ 
tion of the company, it did not hold 25 per cent or more of 
the paid-up share capital of one or more public companies 

[S. 43A (9)]. 


Public Co 


n 


pany 


A public company is defined the Companies Act as meaning 
a company which is not a private company. Thus a public company 
may be defined as company which has at least seven members (no 
maximum number is prescribed), and which may offer us shares to 
the public advertising such offer in a prospectus and which need 
not restrict the right of its members to transfer shares, 


Government Co 
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A Government Company is defined as meaning any company is 
which not less than fifty-one per cent of the paid-up share capital is 
held by the Central Government or by any State Government or 
Governments or partly by the Central Government and partly by 
one or more State Governments and includes a company which is a 
subsidiary of a Government company (S. 617). 


The auditor of a Government Company is not appointed or 
reappointed by the members in general meeting as in the case of 
other Companies but by the Central Government on the advice of 
the Comptroller and Auditor General of India (S. 619). 

The audit report of a Government Company is to be submitted 
to the Comptroller and Auditor General who has the right to com¬ 
ment upon or supplement the audit report which will then be 
placed before the annual general meeting (S. 619). 

Annual Reports on Government Companies are required to be 
prepared within three months of the annual general meeting before 
which the audit report is placed, and to bs laid before both Houses 
of Parliament if the Central Government is a member of the Com¬ 
pany, or before the legislative bodies of the relevant State Govern¬ 
ments when one or more State Governments are members of the 
Company (S. 619A). The Central Government is empowered to 
modify by notification in the official gazette the Act in relation to 
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Government eompanies exeepf the provisions of Sections 618 619 

and 619A. 

The Number Required 

In the case of a public company, any seven or more persons may 
get themselves incorporated as a company under the Companies 
Act, hut no association of more than ten persons can be formed for the 
purpose of carrying on a banking business; or of more than twenty 
persons for the purpose of carrying on any other business, that has for 
its object, acquisition of gain or profit, unless such an association is 

registered under the Act. It will thus be seen that an association of 
more than ten persons carrying on a banking business in partner¬ 
ship, or of more than twenty persons carrying on a trading busi¬ 
ness without such incorporation, would bean illegal partnership. 
The members of an illegal partnership stand in the unenviable posi¬ 
tion of being unable to sue and recover their claims. Every member 
will, in such a case, be liable personally for the debts of the com¬ 
pany, to the full extent of his property, the liability being unlimited. 
Members of such illegal associations are also liable to penalty (S. 11). 
In India this rule does not apply to a joint family carrying on joint 
family trade or business and where two or more of such joint 
families form a partnership, in computing the number of persons for 

the purpose of this section, miaor members of such families are to 

be excluded. 


SUMMARY 

* 4 

Kinds of Companies 


(1) Private Company ) may be—(a) limited by shares 

(2) Public Company [ (b) limited by guarantee 

(3) Government Company ) (c) unlimited 


Distinction between Private and Public Company 


Private Company 

1. By its Articles — 

(a) restricts the right to 
transfer its shares; 

(b) limits the number of 
its members to fifty; 
and 


Public Company 

1. A company which does not 
include all the three restric¬ 
tions required of a private 
cempany in its Articles. 
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(c) prohibits any invitation 

to the public to sub¬ 
scribe for any shares 
in, or debentures of, 
the company. 

2. Minimum number of mem¬ 
bers is two. 

3. Maximum number of mem¬ 
bers is 50. 

4. Number of directors must 
be at least two. 

5. Enjoys certain privileges. 

6. Can commence business 
on incorporation. 

7. Not required to hold a 
statutory meeting or to 
file the statutory report. 

8. Not required to issue a 
prospectus or to file a 
statement in lieu of pros¬ 
pectus. 

9. Directors may vote on con¬ 
tracts in which they are 
interested. 

10. Can issue shares with dis¬ 
proportionate voting rights. 

Government Company 


2. Minimum number of mem¬ 
bers is seven. 

3. There is no maximum limit. 

4. Number of directors must be 
at least three. 

5. Does not enjoy any privi¬ 
leges. 

6. Must wait for certificate of 
commencement of business. 

7. Must hold a statutory meeting 
and file the statutory report. 

8. Must issue a prospectus when 
inviting the public to subs¬ 
cribe for shares or debentures 
or to file a statement in lieu 
of prospectus where a new 
issue is not for the public. 

9. Interested directors cannot 
vote at Board meetings. 

10. Cannot issue shares with 
disproportionate voting rights 
except in the case of prefer¬ 
ence shares. 


(1) Fiftyone per cent of its paid-up share capital is held by the 
Central Government or one or more State Governments or by 
the Central Government and one or more State Governments. 

(2) A company which is a subsidiary of a Government Company. 
Steps Necessary for Incorporation of a Company 

Filing with the Registrar of Joint Stock Companies of the 
following documents— 

(1) Memorandum of Association 

(2) Articles of Association 

(3) Consent in writing to act as director except in the case of 

(a) a company not having share capital and 

(b) a private company. 

(4) A statutory declaration of compliance. 


TYPICAL QUESTIONS 

1- Distinguish between a private and a public company. 

2. What are the characteristics of a private company? 

3. State briefly the privileges and exemptions conferred by the companies Act on 
private companies. 

What is a Government Company? 


Chapter 20 






MEM0RANDUM @F 

ASS®CIATI ON 


Tub memorandum of Association of a company is the charter 
of the company and has to be drawn and signed in the case of public 
companies by at least seven persons and in the case of private 
companies by at least two. No company can be registered without 
its Memorandum of Association. Each subscriber to the Memoran¬ 
dum has to state before his name the number of shares he agrees to 
take up, his address, description and occupation and each signature 
has to be attested. It must be printed, divided into paragraphs num¬ 
bered consecutively, and must state— 

(1) The name of the company with “limited” as the last word 
if it is to be a public limited company and with “Private Limited” 
if it is to be a private limited company. 

(2) The state in which the registered office of the company is to 
be situated. 

(3) In the case of a company in existence immediately before the 
commencement of the Companies (Amendment) Act, 1965, the 
objects of the company. 

(4) In the case of a company formed after such commence¬ 
ment— 
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(i) the main objects of the company to be pursued by the 
company on its incorporation and objects incidental or 
ancillary to the attainment of the main objects; and 

(ii) other objects of the company rot included in sub-clause (i). 

(5) In the case of companies (other than trading corporations), 
with objects not confined to one State, the States to whose territories 
the objects extend. 


(6) In the case of a company limited by shares or by guarantee, 
that the liability of the members is limited. 

(7) In the case of a company limited by guarantee, the amoun* 
up to which each member undertakes to contribute in the event of 
winding up. 

(8) Unless the company is an unlimited company, the amount of 
share capital with which the company is to be registered and the 
division of it into shares of a fixed amount. 


(9) That the subscribers of the memorandum desires to be form¬ 
ed into a company and agree to take the number of shares written 
against their names. This is known as the Association Clause. 


The Name 

The name of a company should not be the same or so closely 
resembling that of an already registered company otherwise it is 
likely to create an impression that the new company is carrying on 
the business of some other existing company, e.g. in Madame Tits - 
saud <t Sons v. Tussaud'’ the defendant, whose name was Louis K. J. 
Tussaud was prevented from registering a company under the name 
of “Louis Tussaud, Limited’’ as it resembled that of the Plaintiff 
company. In Huntley and Palmer v. Reading Biscuit Co., 1 the defen¬ 
dants were restrained by injunction from using the word “Reading” 
as descriptive of or in connection with its biscuits without clearly 
distinguishing them from the plaintiff’s biscuits. Here the basic prin¬ 
ciple is that similarity of name should not mislead the public. This 
generally happens when they are in the same line of business, not 

otherwise.* 

An important point to be noted in connection with limited 
lability companies is that on the signboard, seal as well as on all 
the circulars, letter forms, bill heads, bills of exchange, etc. issued 

6 (1890), *4Ch. D. 678 
] (1842). 9 T. L. R. 462 

8 Dunlop Pneumatic Tyre Co ., v. Dunlop Motor Co. (1907), A. Cas 430 
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by the company, the word “ limited ” should appear with the name 
of the company and in the case of private companies, the words 
“private limited 

Formerly, elaborate provisions existed in both the English as 
well as the Indian Companies Act prohibiting the use of various 
words in the name of the company as suggesting connection with 
the Government or with any municipl or local authority The English 
Act o" 1948 now states merely, “No company shall be registered by 
a name which in the opinion of the Board of Trade is undesirable” 
and a similar simple provision is in our 1956 Act except that in our 
Act the words “Central Government” are used instead of the words 
“Board of Trade”. 


The Objects 

The “ objects ” cU use of th t Mtmorcincum being the most impor¬ 
tant has to be drafted with great care. In order to prevent diversifica¬ 
tion of objects into unconnected lines Section 13, which deals with 
the object clause of the memorandum of every company including a 
private company, was amended in 1965 requiring a company formed 

after the commencement of the Companies (Amendment) Act 1965 

to state the “main objects ” to be pursued by the company on its in¬ 
corporation together with objects incidental or ancillary to the 
attainment of the main objects separately from “oth^r objects' of 
the company. 

Section 149, as amended prohibits a company from commencing 
any business in relation to its “objects” in the case of an existing 
company and in relation to “other objects” in the case of a company 
formed after the commencement of the amending Act without 
obtaining the prior approval of the shareholders by a special resolu¬ 
tion and without also filing with the Registrar a duly verified decla¬ 
ration of compliance with this requirement by one of the directors 
or the secretary. Even where no special resolution has been passe 
but the resolution of approval has been passed by a simple majority 
the Central Government is empowered on an application made to it 
by the Board of directors to allow the company to commence such 
business as if the proposition had been passed by a special resolution. 
Even in the case of an existing company the elaborate procedure 
laid down by the amending Act is not necessary if the new business 
is germane to the business which it was carrying on at the commence¬ 
ment of that Act. 
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Liability of Members 

Here the correct words to be used in the Memorandum are “the 
liability of the members is limited” and not that “the liability of the 
company is limited”. 


Alteration of Memorando 


ii 


The clauses of the Memorandum of Association may be altered 
under the following circumstances:— 


Alteration of Na 


II 


e 


The name of the company can be altered by a special resolution 
subject to the approval of the Central Government signified in 
writing (S.21). Where the change is only the inclusion or removal of 
the word “private” when a public company is converted into a pri¬ 
vate company or vice versa. Government approval is no longer 
necessary. 

Alteration of Situation and Objects 

The alteration of the memorandum with a view to change the 
situation of its registered office from one State to another or with a 
view to the alteration of the objects clause can only be done on its 
being shown to the satisfaction of the Court that such an alteration is 
rendered necessary to enable the Company — 

(a) to carry on its business more economically and more efficiently; 

(b) to attain its main pnrpose by new or improved means; 

(c) to enlarge or change the local area of its operations; 

(rt) to carry on some business which under existing circumstances may con¬ 
veniently or advantageously be combined with the business of the com¬ 
pany; 

(e) to restrict or abandon any of the objects specified in the memorandum; 

if) to sell or dispose of the whole or any part of the undertaking of the com¬ 
pany; or 

(tf) to amalgamate with any other company or body of persons (S-17). 

The Court confirming the alteration would also have to be satis - 
fi<d that notice of these alteration m was given to the dtbenture holders , 
creditors and other persons whose interests in the opinion of the Court 
would be affected by such an alteration and that every creditor who 
was entitled to object and had objected had either consented to the 
alteration, or that his claim was discharged or determined or secured 
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to the satisfation of the Court. ‘‘The alteration of the objects” does 
not mean the introduction of an entirely new object.* 

The company must be formed for “a lawful purpose ” (S.12). In 
this connection it was held that whatever purpose is not prohibited 
by law is a “lawful purpose”. 10 

The Court has to decide whether the alteration is fair and equi¬ 
table between the members of the company and if so it would sanc¬ 
tion the alteration in case the majority of members as per the voting 
powers have decided in its favour. If, on the other hand, the wishes 
of the majority cannot be ascertained the Court will refuse 
sanction. 1 ' 

It should be remembered that the “ objects ” clause oj the Memo¬ 
randum limits the actual powers and the scope of the business of a 
company. It has been held ultra vires , i.e., beyond the powers for a 
railway company to work in mines or to deal in coal for profits, 12 
whereas in the case of a hotel company, the letting out temporarily 
of a part of its premises which was not wanted for the purpose of 
its business was held to be ultra v.res. 13 


We have learnt that the above procedure, that is, a special reso¬ 
lution subject to the con firmation of the Court is necessary for the 
removal of a compare’s registered office from one State to another. 
Where, however, the office is moved within the same State but outside 
the local limits of the city, town or village where it is situated, a 
special resolution is necessary but not the confirmation of the Court 



(S. 156). 

The Capita! 

Alteration without Consent of the Court 

A company limited hy shares, if so authored by [tsarticles, may 
alter the conditions of its memorandum as folio 

(1) to increase its share capital by the issue'pf ne w s hares of 
such amount as may be necessary; 

(2) consolidate and divide all or any of its share capital into 
shares of larger amount; 

9 In re Cyclist Touring Club (1907), Cr. 269 

10 Jayantilal v. Tala Iron <£ Steel Co. Ltd, 1957, 59 Bom, L.R. 738 

11 Jewish Colonial Trust (1908) 2 Ch. 287 

12 Attorney General v. G. N. Railway Co. (1860), 1 Dr. & Sm. 238 
11 Simpson v. Westmnster Palace Hotel Co., 8 H.L.C. 712 
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(3) to convert any fully paid-up shares into stock or reconvert 
that stock into fully paid-up shares of any denomination; 

(4) to sub-divide any of its shares, into shares of smaller 
amount provided the proportion between the amount paid and the 
amount, if any, unpaid on each reduced share, is the s^m?as was 
the case in the original shares; and 

(5) to cancel shares which have not been taken or agreed to be 
taken by any person, and diminish the amount of its share capital by 
the amount of the shares so cancelled. 

The powers conferred by this section (S. 94) must be exercised by 
the company in general meeting and the sanction of the Court is not 
required. 



A cancellation of shares in pursuance of this section is not to be 

deemed to be a reduction of share capttal within the meaning of the 
Act. v 

Reorganization of Share capital 

A company limited by shares may by an arrangement with its 
shareholders or any class of them confirmed by the Court, reorganise 
its share capital. This can be effected by consolidation of shares of 
different classes or by division of shares into shares of different classes 
0r by both these methods. Section 391 empowers the company to 
compromise or make arrangements with its creditors aod members. 
The compromise or arrangement at such a meeting of creditors, 
members or class of creditors or members, as the case may be, must 
be approved by a majority in number representing three-fourths in 
value and must be sanctioned by the Court. The Court’s order has 
no effect until a copy is filed with the Registrar. 

Reduction of Share Capital 




/n 

pany limited by shares if sc 


Under Section 100 of the Act — 

Subject to confirmation by the cou^^^eoriipany n 
authorized by its articles, may by spceraTfesolution reduce its ihare capital by — 

(a) extinguishing or reducing the liability on any oPits shares in respect of 
share capital not paid up; I 

(l>) either with or without extinguishing or reducing liability on any of its 

ares, cancel any paid-up share capital which is lost or unrepresented by available 
assets; or 

sharia Clthe ^. with or without extinguishing or reducing liability on any of its 

uares, pay off any paid-up share capital which is in excess of the wants of the 
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company, and may, if and so far as necessary, alter its memorandum by reducing 
the amount of its share capital and of its shares. 


“A special resolution under this Section is in this Act called a resolution for 
reducing share capital.” 

Where power 10 reduc capital uDder the above circumstance is 
given in the Articles one special resolution is necessary to put that 
power into effect. If nothing is stated about the reduction in the 
Articles, the articles would have to be altered by a special resolution 
and then a further special resolution would have to be passed to 
effect the reduction. A confirmation by the Court is also necessary. 
The Court may order the words “and reduced ” to be added to the 
name of the company for such period as to the Court may seem just. 
The court would confirm reduction where it does not involve the 
diminution of any liability in respect of unpaid share capital. Besides, 
the requirement as to adding the words “and reduced” may in this 
case be dispensed with altogether, at the option of the Court. In one 
case, this was dispensed with on the ground that the use of the words 
would prove injurious to the company. A copy of thr resolution 
must be filed wbh the Registrar within 15 days and a certified copy 
of the Court’s order must also be delivered to the Registrar. 

If reduction of share capital involves cither diminution of liability 
in respect of unpaid share capital or die payment to any shareh >lder of 
any paid up capital, every creditor of the company who, at the date 
fixed by the Couit, is entitled to any debt or claim which, if that date 
were the commencement of the winding up of the company, would be 
admissible in proof against the company, shall be entitled to object 
to the resolution (S.101). 


The Court must settle a list of such creditors, and any of the 
creditors who is entered on such a list and whose debt is not dis¬ 
charged or determined may claim to be paid out. After beiDg satis¬ 
fied that every one of such creditors has consented to the reduction 
of his claim or debt has been discharged, determined or secured, the 
Court may pass an order confirming the reduction on such terms and 
conditions as it thinks fit (S. 102). 


Unlimited Liability of Directors 

The liability of directors is usually limited in the same way 
that of members in a limited company but a limited company, if so 
authorized by the Articles, may, by special resolution alter its 
Memorandum so as to render unlimited the liability of its directors 
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or of any director or manager (S. 322). A clause to that effect in the 
Memorandum may be inserted from the very commencement. Before 
a person accepts such an office or acts therein, a notice in writing to 
the effect that his liability would be unlimited, should be given to 
him either by the person who proposes him for election or by any of 
the promoters or officers of the company. 


SUMMARY 


Contents of Me 


ii 


orandum 


(1) Name of the company 

(2) State in which registered office is situated 

(3) Main Objects 

(4) Other Objects 

(5) In the case of companies other than trading companies whose 

objects are not confined to one State, the States to whose terri- 
tories the objects extent. 

(6) The liability of the members. 

(7) The capital of the company. 


Procedure for Alteration of Conditions 


of Memorandu 


IV 


(1) Name 


Special reso!ution+written approval of the Central Government. 

it change merely involves the addition or deletion of word 
rrivate—only special resolution. 

(2) Situation 

(a) From one State to 
special resolution -f- confirmation of Court. 

(b) Within the same State but outside the local limits of the 

city, town, or village in which the registered office is situa- 
ted—special resolution. 

(c) Within the local limits of the city, town or village in which 

e registered office is situated—ordinary resolution. 

(3) Objects 



Special resolution + confirmation of the Court. 

(4) Liability 


S'ssa'hhKSLS" 6 '"' ta case Iiabi,iiy <o c ° D “ b " ,s 
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(5) Capital 

(i) Resolution in general meeting for— 

(a) increase; 

(b) consolidation and division; 

(c) conversion of shares into stock and vice versa; 

(d) subdivision; and 

(e) cancellation of unsubscribed capital 

(ii) Special resolution -f confirmation of Court for reduction of 
capital. 

TYPICAL QUESTIONS 

1. List the various clauses contained in the Memorandum of Association. Give 
the legal provisions relating to alteration of the objects clause. 

2. Discuss the importance of the Memorandum of Association with special refe¬ 
rence to the objects clause and the doctrine of ultra vires. 

3. What is the Memorandum of Association? Explain, in brief, the different 
clauses of the Memorandum of Association. 
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ARTICLES OF 


ASSOCIATION 


The memorandum of Association is generally accompanied by 
the ‘Articles of Association"’. The Articles of Association are the 
bye-laws of the company governing its management and embodying 
the powers of the directors and officers of the company as well as 
the powers of the shareholders as to voting, etc. 

When Articles are Compulsory 

It is optional for a company limited by shares to register 

articles together with its memorandum but it is compulsory for the 

following companies to register a special set of articles with the 

Registrar of the State in which the registered office of the company 
is situated— 

(1) An unlimited company; 

(2) A company limited by guarantee; and 

(3) A private company limited by shares (S. 26) 

Contents of Articles 

The articles of an unlimited company must state the number 
o members with which it is to be registered and, if such a com¬ 
pany has a share capital, the amount of share capital with which 
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the company is to be registered [S. 27(1)]. The articles of a 
company limited by guarantee must state the number of members 
with which the company is to be registered. The articles of a 
private company must include the necessary restrictions. 


Table A 


If a company limited by shares does not register a special set 
of articles of its own, the regulations as laid down in Table A 
which is a model set of articles in the First Schedule to'the Com¬ 
panies Act, will apply. Even if such a company has registered a 
special set of articles, but such articles, are silent on some points, 
the regulations contained in Table A will apply to the same extent 

as if they were embodied in its own articles unless the articles 
exclude or modify Table A (S. 28). 

There are also instances where companies do not file a special 
set of articles, but draw out a set of regulations embodying special 
powers which they wish to reserve, and file it with a declaration to 
effect that ‘ Table A shall be the articles of association of this 
company except in so far as they are modified by the following 
rules . Where articles are not registered, the memorandum has to 
be endorsed, “registered without articles of association”. 

Torm of Articles 

Articles should be printed, divided into paragraphs, numbered 
consecutively, signed by each subscriber to the memorandum of 
association mentioning his address, description and occupation, if 
any, and attested by at least one witness who must also state his 
address, description, and occupation, if any. 

We have already seen that Table A is the model set of Articles 
for companies limited by shares. The articles of other companies 
are required by section 29 to be as nearly as possible in the Forms 
given in the following Tables: 

(1) Table C — limited by guarantee and not having a share 

capital. 

(2) Table D — limited by guarantee and having a share 

capital. 

(3) Table E — unlimited company. 

Similar Tables are also annexed to the English Act of 1948. 

In framing these Articles of Association care must be taken 
to see that the regulations framed do not go beyond the powers 
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of the company itself as contemplated by the Memorandum of 
Association, nor should they be such as would violate any of the 
requirements of the Companies Act itself, e.g. if power was to be 
given to a company in its Articles to purchase its own shares, such 
power would violate the enactments contained in the Companies 
Act itself and are for that reason void. 


Effect of Memorandu 


II 


and Articles 


The effect of the Memorandum and the Articles is that— 

(1) they bind each member to the company; 

(2) they bind each member to the other members; and 

(3) they do not bind either the company or the members to 
outsiders. 

The Articles of Association from a kind of covenant between the 
members of a company which binds the numbers to the company. 

Between individual members , however , there is no contract . As, for 

% 

example, in one case where two members of a company sued the 
directors with a view to compel them to make good the losses sus¬ 
tained by the company through the directors’ fraudulent acts, the 
Court refused to intervene on the ground that these two members 
could not sue in their individual capacity t ut only the share-holders 
as a body could sue. The ground on which this was done was that 
as the acts were capable of confirmation by the majority that 
majority was free either to compel or condone the payment of these 
losses. In other words, an individual member has no right to sue a 
director for a breach of regulation. On the same principle a clause in 
the Articles that a promoter shall be paid a certain amount does 
not give that promoter a right to sue the company. 14 In another 
case following this principle it was held that policy-holders of an 
insurance company could not take advantage of anything contained 
in the articles as giving them any beneficial interest or other claim 
nor could they argue that the company was in the position of a 
trustee in respect of the fund. 15 

Alteration of Articles 


The Articles of Association of a company may be altered by a 
special resolution of the company at a general meeting. By the 
Amendment Act of 1960 an alteration which has the effect of con- 


14 Foss v. Harbottle, 2 Hare 461; In re Rotherham Chemical Co., 25 Ch. (D.103) 

15 Doraiswami v. United India Life Assce. Co. 9 (1956) I.M.L.J. 344 
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verting a public company into a private company now requires the 
approval of the Central Government, the only provision being that 
the alteration should not contravene any of the provisions of the 
Act or of the company’s Memorandum. 

An alteration of the memorandum or articles cannot require a 

member to take or subscribe for more shares than the number held 

by him at the date ot the alteration, or in any way increase his 

liability to the company unless he has agreed in writing to be 

bound by the alteration. The Amendment Act of I960 has provided 

to the effect that the alteration will be binding where the company 

is a club or any other association and the alteration requires the 

member to pay recurring or periodical subscriptions or charges at 

a higher rate although he does not agree in writing to be bound by 
the alteration (S. 38). 

A company is bound to send to every member w if so requested, 

a copy of its memorandum and articles of association on payment 

of one rupee. Failure to comply with this regulation would entail 

a fine extending to Rs 50 for each offence on the company as well as 
on every officer in default (S.39). 


The Doctrine of Indoor Management or 

The Rule in RoyalBriiish Bank v. Turquand 

The doctrine of indoor management is a modification of the rule 
of constructive notice under which every person dealing with the 
company is deemed to have notice of the contents of its memoran¬ 
dum and articles because they are public documents. The effect of 
this rule of constructive notice is that outsiders who enter into a 
contract which is beyond the powers of the company or the autho¬ 
rity ol the directors as set out in the company’s memorandum aod 
articles, cannot require any rights under the contract with the 
company. 


According to the doctrine of indoor management, though 
persons who deal with the company are deemed to have read and 


understood 


the contents of its memorandu 


II 


and articles, they are 


not bound to enquire into the regularity of any internal proceedings. 
This doctrine is also known as the Rule in Royal British Bank v. 
Turquand.'* In that case, where the directors of a banking company, 
who were authorised by its articles to borrow on bond such sums 


16 (1856) 6 E. & B. 327 
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as the company would authorise by resolution in general meeting, 
gave a bond to Turquand without the required resolution, it was 
held that Turquand could assume that the necessary resolution had 
been passed and could therefore sue the company on the bond. 

There are several exceptions to this rul*, which does not apply 
in the following cases — 

(1) In favour of a person who did not in fact look at the memo¬ 
randum and articles, because he cannot be said to have relied on 
them. 

(2) Where the resolution required is a special resolution, 
because every special resolution must be filed with the Registrar 
and becomes a public document. 

(3) In favour of a person who has actual or constructive notice 
that the person who acts on behalf of the company has no authority 
to enter into the transaction. 

(4) If the circumstances are such that the irregularity would 
have been discovered had proper inquiries been made. 

(5) In the case of a forged document, as forgery is a nullity. 

(6) In the case of a transaction which is void or illegal ab 

initio . 

(7) To bind the company to its officers or other persons who 
are expected to know whether the requirements of the articles have 
been observed. 


SUMMARY 


Distinction between 


Memorandum and Articles 


Memorandu 


II 


Articles 


1* Charter of the company con¬ 
taining its constitution and 
conditions of incorporation. 

2. Subordinate to the Compa¬ 
nies Act. 

3. Compulsory for all Compa¬ 
nies. 


4. Difficult to alter. The ‘condi¬ 
tions’ of the memorandum 


1. Rules of regulations or bye¬ 
laws for the internal mana¬ 
gement of the company. 

2. Subordinate to the memo¬ 
randum as well as to the 
Companies Act. 

3. Compulsory for— 

(a) unlimited companies 

(b) companies limited by 
guarantee 

(c) private companies 

4. May be altered by a special 
resolution. 
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can only be altered in the 
manner and the purpose spe¬ 
cified in the Act whereas 
other provisions may be al¬ 
tered as in the case of the 
Articles. 

5. Government approval or 5. No such restrictions except 

court’s sanction is required when the alteration has the 

for the alteration of impor- effect of converting a public 

tant conditions. company into a private 

company, 

6. Acts ultra vires the memo- 6. Acts ultra vires the Articles 

randum are void and cannot may be ratified by the mem- 

be ratified by the members. bers in general meeting. 

7. Table B is the model form 7. Table A is the model form 

for a company limited by for a public company limited 

shares. by shares. 

Contents and Form 

Similar to those in Schedule 1 

Table A— for public companies limited by shares 

Table C— for companies limited by guarantee and not having 

a share capital 

Table D— for companies limited by guarantee and having 

share capital — 

Table E— for unlimited companies. 

If a company does not adopt the relevant Table but files its own 
Articles, they must be, 

1. printed, 

2. divided into paragraphs, consecutively numbered, and 

3. signed and witnessed 

Alteration of Articles 

By special resolution 

TYPICAL QUESTIONS 

1. State the usual contents of articles of association. 

How and to what extent can a company alter its articles? 

2. Distinguish between— 

Memorandum of association and articles of association. 

3. Bring out the importance of articles of association and describe the procedure 
of alteration of articles of association of a limited company. 

4. What are the contents of the articles of association of a company? 

5. State to what extent the articles of a company regulate the relation between, 

(a) members and the company 

(b) the company and outsiders 
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MEMBERSHIP 
OF COMPANY 


Definition of Member 

The subscribers of the memorandum of a company will he 
deemed to have agreed to become members of the company and on 
its registration must be entered as members in its register of mem¬ 
bers. Other persons become members — 

(1) if they have agreed in writing to become members, and 

(2) their names are entered in the company’s Register of 
Members (S.41). 

A subscriber becomes a member by virtue of his subscribing 
to the memorandum and therefore no application or allotment is 
necessary nor is entry on the Register of Members a condition pre¬ 
cedent to his becoming a member (Babu Lai v. Naraina Sugar 
and General Mills Ltd., (1958) Com. Cas. 155). 

Thus the following are members: 

(1) Every subscriber to the memorandum. 

(2) Every person who has agreed in writing to become a mem¬ 
ber and whose name has been entered in the company’s 
register of members. 
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A subscriber becomes a member by virtue of his subscribing 
to the memorandum and therefore no application or allotment is 
necessary nor is entry on the register of members a condition pre¬ 
cedent to his becoming a member [Babu Lai v. Naraina Sugar and 
General Mills Ltd., (1958) Com. Cas. 155]. 

Who can be a member 


Membership of a company arises from contract. Therefore it 
follows generally that anyone who has contractual capacity can 
become a member. The secretary, therefore, has to be carefully 
when considering applications from the following: 

1. Minors’. A minor’s agreement being void shares should not be 
allotted to a minor when the shares are partly paid since a 
minor cannot be liable for calls. He can repudiate his member¬ 
ship on attaining majority but if after attaining majority he 
intentionally causes the company to believe him to be a share¬ 
holder and in that belief to pay him dividends, he will be 
estopped by his conduct from denying that he is a shareholder 
(FafTer v. Credit Bank of India Ltd., 1914, 39 Bom. 331). It has 
however, been held that there is nothing in law from prevent¬ 
ing a minor in acquiring or holding shares in a company if he 
acts through a lawful guardian (Diwan Singh v. Minerva Films 
Ltd., (1958) Com. Cas 191). When a minor is entitled to the 
shares on the death of a shareholder, the name of the minor’s 
guardian is entered on the register of members. 

2. Partnership Firms: As a partnership firm is not a person in law, 
shares cannot be registered in the name of the firm. In such a 
case the names of the partners should be entered as joint 
shareholders. 

3. Corporations : A corporation or a company registered under 
the Companies Act may become a member of another company 
provided it is so permitted by its constitution or objects 
clauses of its memorandum of association. 

4. Trusts and Trustees : A trust cannot be a member of a company 
unless it is a separate legal entity such as a registered society. 
Otherwise the names of the trustees should be entered on the 
register as members without describing them as trustees. This 
is because under Section 153 of the Act no notice of trust, 
express, implied or constructive may be entered in the register. 

5. Subsidiary C^mpant>s: A subsidiary company cannot be a mem¬ 
ber of its holding company except in the following cases; 
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(1) Where the subsidiary is concerned as the legal represen¬ 
tative of a deceased member of the holding company, or 

(2) Where the subsidiary is concerned as trustee, unless the 
holding company or its subsidiary is beneficially interested 
under the trust and is not so interested only by way of 
security for the purposes of a transaction entered into by 
it is in the ordinary course of a business which includes 
the lending of money. 


If, however, the subsidiary was a member of its holding com¬ 
pany at the commencement of the Act or before becoming its 
subsidiary it may continue such membership but, except in the two 
exempted cases mentioned above, it will have no right to vote at 

meetings of the holding company or of any class of the holding 
company’s members. 


How Membership May be Acquired 

Membership of a company may be acquired in any of the 
following ways: 


( 1 ) 

( 2 ) 

( 3 ) 

( 4 ) 

( 5 ) 

( 6 ) 

( 7 ) 



By subscription to the memorandum of association 
By application and allotment 
By transfer 

By transmission in the case of death or insolvency 

By agreeing to take and pay for qualification shares 

By acquiescence, i.e. by allowing their names to be entered 
in the register of members. 


By estoppel, i.e., by allowing others to regard them or 
holding themselves out, as members of the company. 


( ) By subscription to the Memorandum: Persons who subscribe to 
e memorandum of a company became the first and original 
members and on the company’s registration they must be entered 

rr 7l embers in its register of members (S. 41). It was decided 
^ yddyD Skeffre y State Quarries Co. 1869, 20 L.T. 105) that wbe- 
er a signatory to the memorandum is put on the register or not, 
C a ^ c l u * res the status of a member and is bound to take up and 

Pay or the shares written opposite his name. 


off ^ Application and Allotment: An application for shares is an 
c er which is accepted by sending out a letter or allotment, thus 
ns ltutmg a binding agreement. The allottee, however, b§come a 

If Cm ^ er on, y w hen his name is entered in the register of members. 

” name * s not en tered on the register of members, he may apply 
to the court f 0r the rectification of the register. 
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(3) By Transfer: The mere transfer of shares does not make the 
transferee a member of the company. The transferor remains the 
member until the transferee is approved as a shareholder by the 
board of directors and his name is entered in the register of 
members. 


(4) By Transmission: Transmission takes place on a shareholder’s— 

1. death 

2. insolvency or 

3. lunacy 

In each of the above events the legal representative of the share¬ 
holders does not become a member until he chooses to have his 
name entered in the register of members. 


How Membership May Cease 


A shareholder ceases to be a member in the following manner: 

(1) By Transfer , subject to the liability to be placed on the “B” 
list of contributories if the company is wound up within one 
year of the transfer. 


(2) By forfeiture , if permitted by the articles, 

(3) By sale of the shares by the company under its lien. 

(4) By death , but the estate is liable until another person’s name is 
substituted in the register. 

(5) By a valid surrender , i.e it must amount to a forfeiture by 
consent. 


(6) By ihe official assignee disclaiming the shares of an insolvent 
member. 

(7) By recission of the contract to take shares on account of 
(a) fraud, (b) misrepresentation, or (c) mistake, except in the 
case of subscribers of the memorandum. 

(8) By winding-up. 


SUMMAR 


Who is a member? 



1. Every subscriber to the memorandu 


' \ f / fJ 

* wy’/ 




2. Every person, 

(a) who has agreed in writing to become a member, and 

(b) whose name has been entered in the register ofmemDers. 
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Who can be a Me 


II 


ber? 


Generally anyone who has contractual capacity. 


How Membership Can be Acquired 


(1) By subscription to the memorandum of association. 

(2) By application and allotment. 

(3) By transfer. 

(4) By transmission. 

(5) By agreeing to take and pay for qualification shares. 

(6) By acquiescence. 

(7) By estoppel. 

How Membership May Cease 


1. By transfer 

2. By forfeiture 

3. By sale in exercise of company’s lien 

4. By death 

5. By surrender 

6. By disclaimer of contract 

7. By recission of contract 

8. By winding-up 


TYPICAL QUESTIONS 


1. Who can become a member of a company? 



2. How can membership in a company be required? 

3. Explain and briefly comment on the following: “A member is one whose name 
is entered on the Register of Members”. 



State whether the following statement is true or false giving reasons for your 
answer. 


“Every person who holds a share capital of a company is a member of that 
company”. 
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Definition 


The term “prospectus’* is defined by Section 2 (36) as meaning 
“any document described or issued as a prospectus and includes any 
prospectus, notice, circular, advertisement or other document inviting 
deposits from the public or inviting offers from the public for the 
subscription or purchase of any shares in or debentures of, a body 
corporate”. 

Issue of Prospectus 

The prospectus must be issued where it is intended to appeal to 
the public for the subscription of shares or debentures. A private 
company cannot issue a prospectus, or file the statement in lieu of 
prospectus, since it cannot invite the public to subscribe for shares; 
but a public company which wants to raise money by the issue o 
shares or debentures to the public must issue a prospectus in a proper 
form giving rhe information specified in Part I of Schedule II oft e 
Act and set out the reports contained in Part II of that Schedu e 
(S. 56). In the absence of such issue, the statement in lieu of P ros 
pectus duly signed by every person who is named therein as direc or 
or proposed director of a comp iny, or by his agent duly authorize 
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writing, must be filed for registration with the Registrar. Every 
prospectus issued must state the date of its publication and a duly 
signed copy must be filed with the Registrar otherwise the company 
and every person who is knowingly a party to such issue will be 
punished with imprisonment or be liable to a fine extending to 
Rs 5,000 or both (S. 60). The Amendment Act of 1960 now requires 
the copy filed with the Registrar to be accompanied by the consent in 
writing of the person, if any, named therein as the auditor, legal 
adviser, attorney, solicitor, banker or broker of the company, to act 
in that capacity. 

If a public company does not issue a prospectus, it cannot allot 
shares or debentures, unless at least a statement in lieu of prospectus 
as above stated is filed. It will thus be seen that the important point 
in this connection is, that there should be a prospectus issued, that is 
an invitation to the public to take up shares of the company, and 
therefore, this rule does not apply to a circular of notice, inviting 
existing members, or debenture-holders of the company, to subscribe 
either for shares or debentures of the company (S. 56). 

Contents of Prospectus 

The following are the main contents of the prospectus— 

(1) the main objects of the company together with the particulars 

of the signatories of the memorandum and the shares subscribed by 
them; 

(2) the number and classes of shares and the nature and extent of 
the interest of the holders in the property and profits of the company; 

(3) particulars regarding debentures and redeemable preference 
shares; 

(4) the right in respect of capital and dividends attached to 
different classes of shares; 

(5) the number of qualification shares, if any, of directors and 
the remuneration to be paid to directors; 

(6) particulars regarding directors, managing agents, secretaries 
and treasurers, etc., and of the contracts fixing the remuneration of 
managing agents, etc; 

(7) the minimum subscription and the amount payable on 
application and allotment; 

(8) the time of opening of subscription lists; 

(9) the amount or estimated amount of preliminary expenses; 

(10) particulars regarding purchase of property; 
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(11) particulars of any premium or underwriting commissions 
paid; 

(12) particulars of reserves including reserves capitalised; 

(13) the nature and extent of the interest of every director or 
promote?; 

(14) particulars of the auditors of the company; and 

(15) a report by the auditors showing the profit and loss and 
assets and liabilities of the company, the rates of dividend paid for 
five years preceding the issue of the prospectus and the particulars 
regarding subsidiaries showing whether the prospectus is issued at 
the time of the formation of the company or subsequently. 

The above requirements are not necessary where the form of 

application is issued in connection with a bona fide invitation to a 

person to enter into an underwriting agreement with respect to the 

shares or debentures which were not offered to the public or where 

the prospectus is issued to existing members or debenture-holders of 
the company. 

Minimum Subscription 

Before the Amendment Act of 1936 it was left to the directors or 
promoters to mention any sum in the prospectus as the ‘‘minimum 
subscription 5 which must be raised by the issue of share capital before 
the directors could proceed to allotment. This discretion was 
abused in many cases and simple-minded people were fooled into 
purchasing shares even in the case of companies openly floated with 
insufficient capital. On the recommendation of the Greene Commis¬ 
sion of 1925-26 an alteration in the law was made in England by the 
English Companies Act of 1929. Our Companies (Amendment) Act 
of 1936, following the English Act, also specified the matters for 
which provision for the raising of the minimum share capital must 
be made. These matters are now specified in Part I Clause 5 of 
Schedule II of our Act of 1956. 

Thus now the minimum subscription cannot be an arbitrary figure 
be must include the amount which in the opinion of the directors or 
the signatories of the memorandum is necessary to provide for — 

(1) the purchase price of any property purchased, or to be 
purchased, which is to be defrayed wholly or partly out of the 
proceeds of the issue of shares; 

(2) preliminary expenses payable by the company; 
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(3) commission payable to persons who agree to subscribe for 
shares, or who procure or agree to procure subscriptions for shares 
in the company; 

(4) repayment by the company of moneys borrowed in respect 
of the abovementioned matters; 


(5) working capital; and 

(6) any other expenditure stating its nature and purpose and the 
estimated amount in each case. 


It is also provided that the amount payable on application 
should be at least 5 per cent of the nominal amount on the share 
[S. 69 (3)]. An allotment by directors without respect of the mini¬ 
mum subscription is a misfeasance, and the allotment is invalid, but 
the company concerned cannot take advantage of its own wrong¬ 
doing by demanding the share money. 17 In calculating the amouat 
of the minimum subscription, any amount payable otherwise than in 
money should be excluded [S. 69 (2)]. 

It is also provided that all moneys received on application must 
be deposited in a Scheduled Bank until they are either returned for 
the reasons we shall see in the next paragraph or until the certificate 
to commence business is obtained. If this provision is contravened a 
penalty up to Rs 5,000/- is imposed on every promoter, director or 
other person knowingly responsible [S. 69 (4)]. 

If the abovementioned conditions of the Act as to minimum 
subscription are not complied with within 120 days after the first 
issue of its prospectus, the directors must immediately repay without 
interest all application money received. If any such amount is not 
repaid within 130 days after the issue of the prospectus, the directors 
will be jointly and severally liable to repay the money with interest 
at the rate of six per cent per annum from the end of the one hundred 
and thirtieth day. However, a director who proves that default in 
repayment was not due to any misconduct or negligence on his part 
will be excused [S. 69 (5)]. 

Any condition purporting to require or bind any applicant for 
shares to waive compliance with any of the above requirements is 
void [S. 69 (6)]. 

The object sought to be achieved by these provisions of Section 
69 is to prevent the formation of what are called “mushroom 
companies” with insufficient finance. It should be noted that these 


17 Gupta v. Malak , 1939, Comp. Case 292. 
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provisions apply only to the first allotment of shares offered to the 

public. 

Underwriting Commission 

Underwriting Commission is the commission paid to under¬ 
writers, who enter into a contract with the company or its promoters, 
guaranteeing that the share capital of the company, as offered to the 
public, would be fully taken up by the public and that in case any 
balance should remain uasubscrioed for, it shall be taken up and 
paid for by them. In consideration of this underwriting, a certain 
commission is agreed to be paid to the underwriters, which is calm - 

Idled on the whole of the issue to which the underwriting pertains 
whether taken up by the public or not. 

Under Section 76 ot our Act the following conditions must, 
however, be fulfilled— 

(1) The payment must be authorised by the Articles. 

(2) It should not exceed the amount or rate authorised by the 
Articles or 5 per cent ol the price at which the shares are issued, 

whichever is less, or 2\ per cent of the price at which the debentures 
are issued, whichever is less. 

(3) The amount or rate per cent must be disclosed in the pros¬ 
pectus or statement in lieu of prospectus. 

(4) The number of shares or debentures which persons have 

agreed for a commission to subscribe should be disclosed as stated 
in (3) above. 

(5) A copy ot the contract for the payment of the commission 
must be delivered to the Registrar at the time of delivery of the 
prospectus or statement in lieu of prospectus for registration. 

On the recommendation of the Dalmia-Jain Commissions Report 
the Companies (Amendment) Act, 1965 has made a clarification to 
the effect that underwriting commission should not be paid except in 
respect of shares or debentures offered to the public [S. 76(4A)J. 

Of course, this does not affect the power of any company to pay 
such brokerage as has been held lawful for a company to pay. 

Misrepresentation in Prospectus 

Civil Liability for Misstatement In Prospectus 

According to Section 62, the following persons are liable to com¬ 
pensate every person who subscribes for shares or debentures relying 
on the statement in the prospectus and suffers any loss or damage— 
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(1) Every person who was a director of the company at the time 
the prospectus was issued. 

(2) Every person who authorised himself to be named in the 
prospectus as a director. 

(3) Every promoter of the company. 

(4) Every person who authorised the issue of the prospectus. 

The points which the aggrieved person is required to establish 

are— 

(1) that the misstatement complained of was made by the 
company, or on its behalf; 

(2) that the said misstatement was material; 

(3) That the applicant came for his remedy within a reasonable 
time and before winding up commenced; 

(4) That he relied upon the statement while taking up shares; 
and 

(5) That it was misstatement of fact and not of law. 

The following defences are open to the person who is sought to 
be made liable if he can prove: — 

(1) that although he had consented to become a director, he 
withdrew his consent before the prospectus was issued and that is 
was issued without his consent; 

(2) that the Prospectus was issued without his knowledge or 
consent, and that on becoming aware of its issue he immediately 
gave reasonable public notice to that effect, or 

(3) that after the issue of the prospectus and before allotment, 
he on becoming aware of any untrue statement in it, withdrew his 
consent and gave reasonable public notice of the withdrawal and of 
his reason for doing so; or 

(4) that he had reasonable ground to believe and did up to the 
time of allotment believe the statement to be true; or 

(5) that in regard to a statement purporting to be made by an 
expert, he had reasonable ground for believing that the expert, was 
competent and had given his consent as required by Section 58 and 
had not withdrawn it; or 

(6) that if the statement is an extract or a copy of an official 
document or made by an official person it was a correct and fair 
copy of the documents or representation of the statement [S. 62(2) ]. 

The above defences are not open to an expert who has given his 

consent to the issue of the prospectus containing an untrue statement 
- 22 - 
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made by himself as an expert. Such an expert will not be liable 
provided he proves — 

(1) that he withdrew his consent before delivering a copy of the 
prospectus for registration; 

(2) that after delivering a copy for registration but before 
allotment, on becoming aware of the untrue statement, he withdrew 
his consent in writing and gave reasonable public notice of such 
withdrawal and of his reason for doing so; or 

(3) that he was competent tcf make the statement and that he 
had reasonable ground to believe, and did up to the time of the 
allotment believe, that the statement was true [S. 62(3)]. 

Sub-section (4) of Section 62 provides a remedy for (1) a director 
who is named as such although he has either not given his consent or 
duly withdrawn his consent and (2) an expert whose consent is 
required under Section 58 who has either not given his consent or 
withdrawn it before the issue of the prospectus. The above two 
persons are entitled to be indemnified by other directors or persons 
who authorised the issue of the prospectus, against all damages, costs 
and expenses to which the aforesaid ‘director’ or ‘expert’ may be 
liable [S. 62(4) ]. 

A prospectus is considered to contain an untrue statement both 
where a statement is misleading in the form and context in which it 
appears as well as where an omission from a prospectus of any 
matter is calculated to mislead (S. 65). 
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ii 


ent in Prospectus 


If a prospectus issued after 1st April 1956 contains any untrue 
statement, every person who authorised the issue is punishable with 
imprisonment extending to two years, or with fine upto Rs 5,000, or 
with both (S. 63). 


Two defences are open to such a person who must prove either 
(1) that the statement was immaterial or (2) that he had reasonable 
ground to believe, and did up to the time of the issue of the prospec¬ 
tus believe, that the statement was true. 


This criminal liability , however, does not apply to a person 
(a) who has only given his consent under Section 58 as an expert for 
a statement made by him to be included in the prospectus or (b) who 
had given his consent under Section [60 (3) (b) ] to act as an auditor, 
legal adviser, attorney, solicitor, banker or broker of the company or 
proposed company. 
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The misrepresentation must, of course, be of fact —not of law— 
and must be a material one on which the person applying for shares 
relied when he made his application. If the whole prospectus is of a 
nature, where, if a number of statements were to be taken together 
would create a false impression, it is held to be none the less false 
though it may not be possible to show any specific statement as 
untrue. The applicant must, within a reasonable time ox his coming to 
know of the false statement, apply for his remedy , otherwise he would 
be deprived of it. Of course, the right to the recession of shures and 
compensation which such a misrepresentation gives, will be lost if the 
company goes into liquidation as the rights of creditors would then 
intervene. It shculd also be noted that only those shareholders who 
relied upon the statements in the prospectus when they applied f ,r their 
shares are entitled to the relief laid down and, therefore, those who 
bought the shares from some other shareholders cannot claim their 
relief as they are not parties o the misrepiesentation. This is on the 
principle that the office of the prospectus is exhausted when once the 
allotment is made. 18 

Statement in Lieu of Prospectus 

A public company may issue a prospectus but it is not bound to 
do so because if a company can find its purchasers without advertise¬ 
ment there is no point in issuing a prospectus. 

If a public company having share capital does not issue a pros¬ 
pectus, on or with reference to its formation, or which has issued 
such a prospectus, but has not proceeded to allot any of the shares 
offered to the public for subscription it must before allotting shares or 
debentures at least 3 days before the first allotment file with the 
Registrar, a statement in lieu of prospectus, containing most of the 
information requited in the prospectus. ! * 

PROSPECTUS 

Prospectus 

Any documents described or issued as a prospectus and including 
any notice, circular, advertisement or other document inviting offers 
from the public for the subscription or purchase of any shares in, or 
debentures of, a body corporate. 

18 Peek v Gurney (1874) L.R. 6 H.L. 37 7-411 

19 The form is given in Part I of Schedule III to the Indian Act and in the Fifth 
Schedule to the English Act. 
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(1) must state matters specified in Part I of Schedule II, and 

(2) must set out reports specified in Part II of Schedule II. 

Liability for Mis-statements in Prospectus 


(1) Civil liability. 

(2) Criminal liability. 


TYPICAL QUESTIONS 

1. What is a prospectus? 

2. Is it compulsory for a company to issue a prospectus? 

3. What are the consequences of false and misleading statements in a prospectus? 

4. Write short notes on any three of the following: 

(a) Statement in lieu of prospectus. 

(b) Minimum Subscription. 

(c) Prospectus. 

(d) Expert’s opinion in a prospectus. 

5. What defences are available to the directors of a company who have issued a 
false and misleading prospectus? 

6. Distinguish between a prospectus and a statement in lieu of prospectus. 
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Commencemeot of Business 

A private company may commence business and exercise 
borrowing powers on incorporation but a public company must first 
obtain a certificate for commencement of business from the Registrar. 

Such a certificate will be issued only after the company fulfils 
the following conditions in Section 149 - 

(1) If the company has Issued a prospectus — 

(a) the minimum number of shares payable wholly in cash has 
been subscribed and allotted. 

(b) Every director has paid in respect of shares he is liable to 
pay for in cash a proportion equal to the proportion payable on 
application and allotment on the shares offered for public sub¬ 
scription. 

(c) No money is, or may become, liable to be repaid to appli¬ 
cants for any shares or debentures offered for public subscription by 
reason of any failure to apply for or to obtain permission for the 
shares or debentures to be dealt in on any recognised stock exchange. 
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(d) A duly verified declaration by one of the directors or the 
secretary that the above three conditions have been complied with 
has been filed with the Registrar. 

(2) If the company has not Issued a prospectus— 

(a) A statement in lieu of prospectus has been filed with the 
Registrar. 


Diversification of Objects 

In order to prevent diversification of objects into unconnected 
lines, Section 13, which deals with the objects’ clause of the memo¬ 
randum of every company, including a private company, was 
recently amendec requiring a company formed after the commence- 
ment of the Companies (Amendment) Act, 1965, to state the ‘main 
o jects of the company together with objects incidental or ancillary 

o he attainment of the main objects separately from ‘other objects’ 
of the company. 

A company is now prohibited from commencing any business in 
re ation to its objects in the case of an existing company and in 
relation to 'other objects' in the case of a company formed after the 

commencement of the amending Act, without obtaining the prior 

approval of the shareholders by a special resolution and without also 

mg with the registrar a duly verified declaration of compliance 

with this requirement by one of the directors or the secretary. 

Everywhere no special resolution has been passed but the resolution 

of approval has been passed by a simple majority, the Central 

Government is empowered on an application made to it by the 

board of directors to allow the company to commence such business 

as if the proposition had been passed by a special resolution. Even 

in the case of an existing company, the elaborate procedure laid 

down by the amending Act is not necessary if the new business is 

germane to the business which it was carrying on at the commence¬ 
ment of that Act. 


SUMMARY 

Commencement of Business 

Private Company 

A private company may commence business and exercesi 

borrowing powers as soon as the “certificate of incorporation” 
is issued. 
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Public Company 


A public company cannot commence business or exercise 
borrowing powers until it has. after complying with certain legal 
formalities obtained the “Certificate of Commencement of Business . 


TYPICAL QUESTIONS 


1. What steps are required to be taken before a company is entitled to commence- 
ment business? 

2. What legal requirements must be complied with before a company may 
commence business? 

3. Write a short note on “commencement of business”. 
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Statutory Books 

Statutory books are those which a company is required to 

eep un^ er t ic Companies Act, namely, the Register of Members; 

Index o, Members; Register of Directors; Manager and Secretary; 

Register of D,rectors* Shareholdings; Register of Contracts, Com- 

panics and Firms in which Directors are interested; Register and 

Index °f Debenture-holders; Register of Mortgages and Charges; 

Minutes Books; Register of Company’s Investments not held in 

Company s name; Register of Investments in Shares and Deben- 

lures of Bodies Corporate in the same Group; and Proper Books of 
Account. 


Optional Books 


Optional hooks are those books which, though not compulsory, 
are necessary in practice for the smooth maintenance of records. 
For example, the Application and Allotment Book, and the Share 
Certificate Book, are some of the optional or non-statutory books. 

Register of Members — Contents 

Every company is required to keep a Register of Members 
containing the following particulars: 

1. Name, addresses, and occupations, if any, of each member. 
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2. Details regarding the shares held by each member distin¬ 
guishing each share by its number and the amount paid 
or agreed to be considered as paid on those shares. 

3. The date at which each person was entered as a member; 
and 

4. The date at which any person ceased to be a member. 

Index of Members 

If the company has more than 50 members, the register of 
members must be in such a form as to constitute in itself an index 
or an index must be kept of the names of the members of the com¬ 
pany. This index may be in the form of a card index. 

Place where Register and Index to be Kept 

The register of members and the index of members, the regis° 
ter and Index of debenture-holders and copies of annual returns, 
together with copies of annexures, are required to be kept at the 
registered office of the company. Such registers, etc., may instead 
be kept at any other place within the city, town or village in which 
the registered office is situated if such other place is approved by 
a special resolution and *he Registrar has been given in advance 
a copy of the proposed special resolution. 

Inspection of Register of Members 

The registers, etc., must be kept open to the Inspection of any 
member or debenture-holder without fee and the inspection of any 
other person on payment of Re. 1 for each inspection. The inspec¬ 
tion should be during business hours subject to such reasonable 
restrictions, as the company may impose, so that not less than 
two hours in each day are allowed for inspection. 

Closing of Register 

After giving 7 days’ previous notice by advertisement in some 
newspaper circulating in the district in which the registered office 
is situated, a company may close the register of members or the 
register of debenture-holders for any period or periods not exceed¬ 
ing in the aggregate 45 days in each year but not exceeding 30 days 
at any one time (S. 154). 

Rectification of Register 

The court has power (S 155) to rectify the register of members 
when (a) the name of any person is without sufficient cause entered 
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Z l T nT ltted fT T, th£ regiSter ° f members or (b) default is made, 

fact of anv* ary ^ ay ' takCS Pl3Ce ’ iD enteriDg in the re S ister tbe 
tact of any person having ceased to be a member. 


The application for rectification may be made to the court by 

e Person aggrieved or by any member of the company itself. The 

may either refuse the application or may order rectification 
of the register. 


Th.„ court has the same powers in the case of rectification of 
the register of debenture-holders. 


Foreign Register 


company.which lias issued shares or debentures in any state 
or country outside India may, if so authorized by its articles, open 

th t n *. C 11 re £ ,stcr members or debenture-holders resident in 
a s ate or country. Such a register is called a foreign register 

” 13 e . e ™ ec *. t0 Part of the company’s register maintained in 

India which will then be known as the principal register. 


it in thirty days of opening any foreign register, the company 
must e v, ith the Registrar a notice of the situation of the office 
w lue siidi register is kept. If any change is made in the situation 
o such an office or if it is discontinued, a notice to that effect must 
,e . e . thirty days. Default in complying with the above 

provisjons is punishable with a fine extending to fifty rupees per 

day (S. 157). 


A foreign register is open to inspection and may be closed, 

extracts, and copies made, etc., in the same manner as in the case 

o the principal register except that before closing the register the 
advertisement must be inserted in some newspaper circulating in 
the district where such foreign register is kept and the decision 
of any competent court in that state or country regarding rectifica¬ 
tion of the register will have the same effect as of an Indian court. 

The secretary must remember to send a copy of every entry in 
any foreign register to its registered office as soon as such entry is 
made and keep a duplicate of every foreign register at its registered 
office and such duplicate will be deemed to be part of the principal 
register. The shares and debentures registered in the foreign 
register should be distinguished from those in the principal regis¬ 
ter and in every other foreign register (S.158). 


Register of Members 
SUMMARY 
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Statutory Books 

Statutory books are those books which companies are compul¬ 
sorily required by statute to keep. They are— 

(1) Register of members 

(2) Index of members 

(3) Register of directors 

(4) Register of directors’ shareholdings 

(5) Register of contracts, companies and firms in which 
directors are interested 

(6) Register and index of debenture-holders 

(7) Register of mortgages and charges 

(8) Minute Books 

(9) Register of company’s investments not held in company’s 
name 

(10) Register of investments in shares and debentures of bodies 
corporate in the same group 

(11) Proper books of account 

Optional Books 

Optional books are those books which are not legally required, 
but are necessary in practice for companies to keep in order to 
maintain proper records. 

Register of Members 

1. A statutory book, therefore compulsory for every com¬ 
pany. 

2. No particular form. 

3. Separate page for each member. 

4. Contents include name, address, description, occupation, 
particulars of shares, date on which each person was 
entered in the register and date on which he ceased to be 
a member. 

5. Each entry must be authenticated by the secretary or any 
other person authorized by the board to sign share certifi¬ 
cates. 

Index of Members 

Compulsory for companies with more than 50 members. 

Place where Register & Index should be Kept 
1. At registered office or 
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2. At any other place within the city, town or village in which 
the registered office is situated, provided a special resolu¬ 
tion has been passed and a copy has been given in advance 
to the Registrar. 

Closing of Register 

1. After 7 days’ previous notice. 

2. For a period not exceeding in the aggregate 45 days in 
each year, but for not more than 30 days at a time. 

Rectification of Register 

The court may order rectification when — 

1. a name has been entered or omitted without sufficient 

cause, or 

2. there is default or unnecessary delay in recording any 
cessation of membership, 

3. an application to the court is made by the aggrieved person 
or by any member. 

Foreign Register 

1. It is a branch register of members or debenture-holders 
resident in a foreign State or country. 

2. It is deemed to be a part of the principal register. 

3. The shares and debentures must be distinguished from 
those in the principal register or in any other foreign 
register. 

4. A copy of every entry must be sent to the registered office. 

5. A duplicate of the foreign register must be kept at the 
registered office. 

6. It is subject to the same provisions as the principal regis¬ 
ter in every other respect, such as closing, inspection, etc. 

TYPICAL QUESTIONS 


1. Write short notes on: 

(I) Register of Members 

(ii) Statutory Books 

(iii) Optional Books 

(iv) Foreign Register 

2. State the provisions of the Companies Act for closure and inspection of the 
Register of Members. 

3. State the contents of the Register of Members. 

4. Distinguish between Principal Register and Foreign Register. 



Chapter 26 
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MEETINGS 


Mebtings of the shareholders or members of a company are— 

(1) Statutory Meetings. 

(2) Annual General Meetings, 

(3) Extraordinary General Meetings, 

(4) Class Meetings. 

The first three are general meetings, i.e., of the members or 
shareholders. 

Statutory Meeting 

A private company is not required to hold a statutory meeting and 
the provisions of the Act relating to statutory meeting and statutory 
reports do not apply to a private company. 

Every company limited by shares or by guarantee and having a 
share capital must bold a statutory meeting within a period of not 
less than one month and not more than six months from the date on 
which it is entitled to commence business and the statutory report 
must be sent by the Board at least 21 days before the date of the 
meeting. The report must state— 

(1) The total number of shares allotted distinguishing between 
those allotted as fully or partly paid up otherwise than in cash, the 
extent to which they are partly paid up, the consideration for those 
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allotted as fully or partly paid up and the total cash received in 
respect of such shares. • • 

(2) An abstract of receipts and payments within 7 days of the 
report under distinctive headings and an account or estimate of 
preliminary expenses showing separately any commission or discount 
paid or tc» be paid for the issue or sale of shares or debentures. 

(3) The names , addresses and occupations of the directors, audi¬ 
tors, manager, and secretary and changes, if any since incorporation. 

(4) Particulars of any contract , or of its modification, which is 
to be submitted to the meeting for its approval. 

(5) The extent to which each underwriting contract has been 
carried out, with reasons. 


(6) The arrears on calls Jrom directors and the manager. 

(7) The particulars oi any commission or brokerage paid or to 
be paid in connection with ihe issue or sale of shares or debentures 
to any director, or manager. 


The statutory report must be certified as correct by not less than 
two directors ot the company, one of whom must be the managing 
director, where there is one. After this is done, the auditors of the 
company must certify the report as correct in so far as it relates to 
the shares allotted, the cash received in respect of such shares and 
the receipts and payments. (S. 165). 

Annual General Meetings N 


Section 166 makes it compulsory for every company to hold an 
annual general meeting in each year and to specify it as such. The 
first must be held within eighteen months of incorporation and subst- 
quent ones within 15 months of each other. The Registrar may, for 
any special reason, extend the period except in the case of the first 
meeting by not mure than three months. Except where the Registrar 
has so extended the time, not more than fijteen mouths should elapse 
between two annual general meetings. 


In the case of a “Government Company’* it is the Central 
Government and not the Registrar who has the power to extend the 
time for holding ihe annual general meeting and the meeting may be 
held at any other place which the Central Government may approve. 1 

Our Act requires every annual general meeting to he called 
during business hours, on a day that is not a public holiday, either 


1 Central Government Notification 355 of 17tn January 1957. 





Meetings 


347 


at the registered office of the company or at some other place within 
the city, town or village in which the registered office is situate The 
Central Government may exempt any class of company from this 

provision. 

If it is impracticable to hold a general meeting other thaa an 
annua! general meeting, the Company Law Board may order the 
meeting either on its own motion or on the application of any direc¬ 
tor or of any member who would be entitled to vote at the meeting 
(S. 186). The Central Government (the Board of Trade under S.131 
of the English rid) is given power to cal! the annual general meeting 
on the application of any member where default is made in the hold¬ 
ing thereof. Under this section, a direction may be given by the 
Central Government even to the effect that one member of the com¬ 
pany present in person or by proxy shall be deemed to constitute a 
meeting (S, 167). This might become necessary when, for example, 
it is difficult to form the quorum of five persons personally present in 
the case of a public company and two members in the case of a pri¬ 
vate company under Section 174. 

Extraordinary General Meetings 

An extraordinary general meeting is a general meeting of the 
members, other than the annual general meeting. The articles usually 
provide the manner in which extraordinary meetings may be called. 

When the directors do not call an extraordinary meeting, the 
members may compel them to do so. This is done by requisition. 

s 

The Board must convene an extraordinary meeting on the requi¬ 
sition of members who on that date hold not less than 1/ 10th of the 
paid up share capital carrying voting rights or if there is no share 
capital 1 / 10th of the total voting power of the company. If the 
directors do not convene the meeting within twenty-one days from 
the date of the deposit of the requisition on a day not later than 
forty-five days from such date — 

(a) the requisitionists themselves, or 

(b) such of them as represent a majority in value of the paid up 
share capital held by all of them or not less than 1/10th of such of 
the paid up share capital of the company as carries voting rights in 
regard to that matter, whichever is less, or 

(c) such of them as represent not less than 1 / 10th of the total 
voting power of the members having a right to vote in that matter. 
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A meeting called by the requisitionists themselves must not be 
held later than three months from the date of the deposit of the 
requisition. Any reasonable expenses of the requisitionists shall be 

repaid by the company and the amount retained out of the remune- 
ration payable to the directors ia default. 

A requisition must set out the matters for the consideration of 
which the meeting is called and must be signed by the requisitionists 
and deposited at the registered office of the company. The requisi¬ 
tion need not be one document only but may consist of several docu¬ 
ments, each signed by one or more requisitionists (S. 169). 

Application of Sections 171 to 186 

The provisions of these sections which deal with the length etc. 

of the notice, explanatory statement, quorum, chairman, voting by 

show of hands in the first instance, conclusiveness of chairman’s 
declaration of result of voting by show of hands, poll, restrictions 
on exercise of voting rights, right of member to use votes diffe¬ 
rently, scrutineers, power oi Court to order meeting, apply— 

(a) to public companies and to private companies which are 
subsidiaries of public companies in spite of any other provision in 
the articles; and 

(b) to private companies which are not subsidiaries of public 
companies unless the articles otherwise provide (S. 170). 

Notice of General Meeting 

A uniform period of 21 days’ notice in writing is now provided 
for all general meetings. In case of shorter notice, it is necessary to 
obtain — 

(1) in the case of an annual general meeting the consent of all 
the members entitled to vote thereat; and 

(2) in the case of other general meetings, the consent of mem¬ 
bers of the company (a) holding not less than 95 per cent of such 
part of the paid-up share capital of the company as gives a right to 
vote at the meeting or (b) having, where the company has no share 
capital, not less than 95 per cent of the total voting power exercis¬ 
able at that meeting (S. 171). 

The English Act of i948 requires a notice of 21 days in the case 
of an annual general meeting or to pass a special resolution, 14 days 
m the case of other meetings except of an unlimited company and 
7 days in the case of an unlimited company. 
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Notice of every general meeting must be given in the manner 
authorised by Section 53 to the following: — 

(1) to every member in the manner authorised by Section 53 
which contains provisions for the service of documents on its mem¬ 
bers by the company; 

(2) to the persons entitled to a share on death or insolvency of a 
member by prepaid post at the address in India if supplied by such 
persons otherwise by giving notice in any manner in which it might 
have been given if death or insolvency had not occurred; and 

(3) to the auditors of the company [S. 172 (2)]. 

It should be noted that the accidental omission to give notice or 
the non-receipt of a notice will not invalidate the proceedings at a 
meeting [S. 172 (3)]. 


Every notice ol a meeting of a company is required to specify 
the place, the day and the hour of the meeting and must contain a 
statement of the business to be transacted [S. 172 (1)]. 

In the case of a meeting of a company which has a share capital 

or the articles of which provide for voting by proxy at the meeting 

the notice must also give with reasonable prominence a statement 

that a member entitled to attend and vote is entitled to appoint a 

proxy, or where that is allowed, one or more proxies, to attend and 

vote instead of biraself, and that a proxy need not be a member. 

Default in compliance with this provision is punishable with fine 
extending to Rs 500 [S. 176 (2)]. 

It has been held that if a notice as to a meeting has been duly 
given, such a meeting cannot be cancelled by a subsequent notice 
but the meeting must be held and then adjourned.^ 

Explanatory Statement 


In the case of business which is deemed to be special, and expla¬ 
natory statement must be annexed to the notice setting out “all 
material facts” concerning each such item of business including in 
particular the nature of the concern or interest, if any, therein, of 

every direcor, the managing agent, if any, secretaries and treasurers 
if any, and the manager if any. 9 

A proviso added by the Amendment Act of 1960 requires that 
where any item of special business relates to, or affects any other 
companies the extend of shareholding interest in that other company 

* Smith v - Paringa Mines, Ltd (1906), 2 Ch. 193, 

-23- 
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of every director, and the manager, if any, of the first mentioned 
company shall also be set out in the statement if the extent of such 
shareholding interest is not less than 20 per cent of the paid-up 
share capital of that other company. 


In the case of meetings other than the annual general meeting, 
all business is deemed to be special. In the case of an annual general 
meeting all business is deemed special except business relating to the 
following matters which may be termed ordinary business — 


(i) the consideration of the accounts, balance sheet and the 
reports of the Board of Directors and Auditors; 

(ii) the declaration of a dividend; 

(iii) the appointment of directors in the place of those retiring; 

and 


(iv) the appointment of, and the fixing of the remuneration of 
the auditors (S. 173). 

Where an item of business consists of the approval of any docu¬ 
ment the explanatory statement must specify the time and place at 
which such document may be inspected. 


Quorum 


A Quorum is the minimum number of members required to 
attend a meeting. 


According to our Act unless the articles provide for a larger 
number, five members personally present in the case of a public 
company, other than a deemed public company under Section 43A 
and two members personally present in the case of a private company 
is the quorum fora general meeting [S. 174 (1)]. The following 
provisions of S. 174 (3 to 5) will apply to the meeting of a public or 
a private company unless the articles provide otherwise— 


(1) If within half an hour from the time appointed for the 
meeting, a quorum is not present, the meeting, if called upon the 
requisition of members, will stand dissolved. 


(2) In any other case, the meeting will stand adjourned to the 
same day in the next week at the same time and place, or to such 
other day and at such other time and place as the Board may decide. 


(3) If at the adjourned meeting also, a quorum is not present 
within half an hour from the time appointed for holding the meeting, 
the members present will be the quorum. 
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Chairman of Meeting 

A ***? 175 ° f 0Ur Act pr0vides t0 the effect that unless the 

the members personally 
present at the meeting may elect one of themselves to be the chair^ 

man by a show of hands. 

P , P J eCti ? 17 u fUrther provides that ^ a Poll is demanded on the 

e ected n on I rT “, mUSt be ‘ aken immediate, y< the chairman 
elec ed on a show of hands exercising all the powers of the chairman 

for the purpose of tak.ng the poll. If some one else is then elected 
on the poll, he will be the chairman for the rest of t l et 

compan.es there is usually a permanent chairman who takes'the 
chair as of right at all meetings. 

Generally speaking, the chairman has two rights of vote ( 1 ) in 

r b ° y r w f b ":"i e r es are ' quai *h“ cl° s 

arrive a 1 Z ° Chairman ma y help the meeting to 

3 deCI , S10n lfhe 80 de « ir es. This second or casting vote 

to a castf n T e o S i y fr “ ^ articles as ‘he chairman has no right 

casting vote C ° mm ° n Uw * Tab,e A (Art 54 >- Provides fora 

Resolutions 

(2) specia'ro^n? 8 P3SSCd 8 meeting may be 0) ordinary, 

K ) specia l» or (3) requiring special notice. * 


A resolution is a special resolution when 


pos/the^ Calling ‘ he meeting Specifies the intention to pro¬ 
pose the resolution as a special resolution; P 

and (2) the required notice of twenty-one days has been duly given; 
of handfo/on 68 “mu faV0Ur ° f the reso,utio " Aether on a show 

where ^xTes are ZZJu h" 6 " “* ^ in person or b y P™7 

ber or 

fourths majority of members voting [S. 189 (2)]. * 

mattm'and the^Artkles S ^. eCiaI resolution to be passed in various 
lutions in othercases 3 C ° mpaay may also special reso- 
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Resolutions requiring special n nice were introduced into our law 
by the Act of 1956 following a similar provision in the English Act 
of 1948. ‘Special notice’ is required to be given in respect of certain 
resolutions by various sections of the Act. The Articles may also 
prescribe ‘Special notice’ in other cases. Section 190 provides that 
where the Act or the Articles require special notice to be given of 
any resolution, the resolution will not be effective unless— 

(1) Notice of intention to move the resolution is given to the 

company not less than 14 days before the meeting at which it is to 
be moved; and 

(3) the company has given the notice of the resolution to the 
members in the same manner as it gives notice of the meeting or if 
that is not practicable, either by advertisement in a newspaper having 
an appropriate circulation or in any other mode allowed by the arti¬ 
cles, not less than 7 days before the meeting. 


SUMMARY 


Types of Meetings 


(1) Statutory Meeting (not for private companies). 

(2) Annual General Meetings. 

(3) Extraordinary General Meetings. 

(4) Class Meetings. 


Explanatory State 


II 


ent 


(1) In the case of AGMs, required only for special 

(2) In the case of Extraordinary meetings, required 
business. 


business, 
for each 


Quorum 


The minimum number of members required to attend a meeting. 
Unless the articles provide for a large number, the quorum is — 

(1) Five members personally present in the case of a public 
company. 

(2) Two members personally present in the case of a private 
company and a deemed public company. 

In the case of Board meetings the quorum is one-third of the 
total strength or two directors, whichever is higher. 

Resolutions 

(1) Ordinary—simple Majority. 


354 


Meetings 


(2) Special three-fourths majority of members actually voting. 

(3) Requiring Special notice—as an ordinary or special resolu¬ 
tion as prescribed by the Act of the Articles. 


TYPICAL QUESTIONS 

1. Write explanatory notes on the following:— 

fi) Chairman’s Right of Casting Vote. 

(ii) ‘Clear Days’ in connection with issue of Notices. 

(iii) Quorum for Board Meetings. 

2. The Companies Act, 1956, provides for three types of Resolutions. Dis¬ 
cuss them giving examples. What is the effect of Resolution passed in an adjourned 
meeting. 

3. State the procedure for convening an annual general meeting of a company 
and the business that can be transacted at such meeting. 

4. When can a General Meeting be convened by (1) Directors, (2) Court, 
(3) Central Government? 

5. State which type of resolution, ordinary or special, has to be passed in 
respect of the following: — 

(a) To increase share capital. 

(b) To remunerate a director. 

(c) To borrow money in excess of the paid-up capital of the company. 

(d) To increase the amount of meeting fees payable to director from Rs 200 
to Rs 300 per meeting. 

(e) To alter a clause of Articles of Association. 

6. Compare the powers of the Central Government with those of a Court in 
regard to calling a general meeting of a company. 

7. Explain “ordinary resolution” and “special resolution”. 

8. Write notes on: 

Special business, special resolution, special notice. 

9. (a) How can a company, if it is a member of another company, ‘attend* 

a general meeting of the other company? 

(b) Can minutes of proceedings of general meetings be kept on loose leaf 
system? Give reasons. 

10. Write short notes on- 

fa) Statutory Meeting, 

(b) Annual General Meeting, and 

(c) Extraordinary Meeting. 
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A notice to convene a General Meeting is properly given. The directors want 
to put off the date for holding the meeting. Can they do so? What is the proper 
course for them to adopt? 

11. What different kinds of meetings is a company required to hold? Has a 

member of a company, either by himself or jointly with others, any right to insist 

on the convening of a general meeting of the company? If so, what conditions 
must be fulfilled? 

12. Explain and illustrate the meaning of— 

(i) special business; 

(ii) special resolution; and 

(iii) special notice. 


13. What types of Resolutions are required for— 


(a) Change of name of a company. 

(b) Alteration of Articles of Association. 

(c) Change in the place of Registered Office from one state to another or 
regarding alteration of the objects of the company. 

(d) Removal of Director. 

(e) Payment of interest out of capital to members. 

14. State the procedure for conduct of— 

(a) Board Meeting. 



(b) Annual General Meeting. 

15. Distinguish between any five of the following— 

(al Notice and Agenda. 

(b) Proxy and Poll. 

(c) Calls and Instalments. 

(d) Shares and Debentures. 

(e) Motion and Amendment. 

(f) Lien on share and forfeiture of shares. 

(g) Special business and ordinary business. 




C T V V 
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16. State the powers that can be exercised by the directdi/by Resolution at 
a Board Meeting. y ' 


17. Can the following meetings be held on,a Sunday and aV. a Jlaca. other 
than the registered office of the company— ■* H 

(1) Adjourned meeting of Directors. ' 

(2) Requisition meeting under Sec. 169. 

(3) Extraordinary General Meeting of the Company. 


Chapter 27 



DIRECTORS 

AND 

MANAGEMENT 



DIRECTORS 


Definition 

A joint-stock company carries on business through the 
medium of “directors” who generally control the company’s manage¬ 
ment. The actual management is generally vested in a special officer 
called the “ manager ” and when that officer also happens to be a 
director, he is known as the “managing director ”. Our Companies 
Act defines the director as including “any person occupying the 
position of a director by whatever name called” [S. 2(3)]. Thus, it 
is the function and not the name that matters. 1 It should be noted 
that only an individual can now be appointed a director (S. 253). 

Appointment of Directors 

/According to our Companies Act of 1956 every public company is 
compelled to have at least three directors, and every private company 
must have at least two (S. 252). Under the English Companies Act 

1 In re Forest of Dean Coal Mining Company (1878), 10 Ch. D. 450. 
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Of 1948 a public company must have at least two directors and a 
private company one director and a secretary, and a sole director 
cannot also be a secretary. The articles usually fix the minimum and 
maximum number of directors. Government approval is required for 
an increase in the number beyond the maximum so fixed if the effect 

of the increase is to raise the total number cf directors to more than 

twelve. 


Directors may be appointed in the following different ways:— 
~0) By the articles. 

*-f2) By the company in general meeting (S. 255). 

^(3) By the Board of Directors (Ss. 260, 262 & 313). 

(4) By the persons authorised under the articles (S. 256). 

^(5) By the princip'e of proportional representation (S. 265)- 
U6) By the Central Government (S. 408). 

First Directors 


The first directors are generally appointed by the promoters and 

Usually tTe -° ® n l a pr0moter a PPointing himself as a director, 
ually the original directors are named in the articles. If that is 

areYn^V f members ° r subscribers t0 ‘be memorandum who 
are individuals act as directors until directors are appointed by the 

members at the first annual general meeting. (S. 256). 

V Appointment by Members in General Meeting 

is a I “‘ be , C - aSe ° f r aPUhUCCOmpany and a Private company which 
the bs,d,ary of a P ub!,c company, unless the articles provide for 
ess h nr"* ° f /" ? ireCt ° rs at every annua, general meeting.^ 

liable L ‘T k ' C t0ta ' nUmHer ° f US directors nsust be 
genera " I 1 ' 6 Vu’ 3nd ‘° be appointed b V ‘he company in 

? he direSors of' The rema,nin « directors of such a company and 
nublir ™ 3 PnVate con, Pany which is not a subsidiary of a 

meetino 3lS ° f ° be a PP ointed b y ‘he company in general 

manaeina l u ’ Th,S IS intended to Prevent nominees of 

the to 8 lal 8 s tr 8 en n p t S h deb f. ntUre ' h ° IderS ’ CtC ' fr ° m exceedin § one-third of 

annnint U gth and t0 ens?Jre that members of the company can 
appoint a substantial majority on the Board. 

the numb? aDnUa ' 8606131 meeMng after the first on; > one-third or 

Retire S!va Care t ° ne - ,hird ° f this "tfrable two-thirds must 

been longest fa f ° r r ' i e,ectioD - ™ose who have 

g in offic. will be the ones who retire by rotation but as 
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between those who became directors on the same day those who are 
to retire will be decided by agreement among themselves, otherwise 
by Jot.fThe place ot retiring directors may be filled by the company 
either by re-appointing the retiring director or by appointing .a new 
director.[If the place of a retiring director is not so filled and the 
company has not resolved not to fill the vacancy the meeting must 
be adjourned toihe same day in the next week, at the same time 
and place or if that day is a public holiday, to the next succeeding 
day which is not a public holiday. If even at the adjourned meeting, 
the place of the retiring director is not filled up, and that meeting, 
also has not expressly resolved not to fill the vacancy the retiring 
director will be deemed to be re-appeinted unless— 

(1) a resolution for the reappointment of such director has been 
lost at that or the previous meeting; 

(2) the retiring director has expressed in writing to the Board 
his unwillingness to be reappointed; 

(3) he is not qualified or is disqualified for appointment; 

(4) a special or ordinary resolution is required for his appoint¬ 
ment or re-appointment under any provision of the Act, (For 
example, under Section 261 a special resolution is required for the 
appointment of certain persons when managing agents have the 
power to appoint directors); or 

(5) his appointment has not been voted upon individually 
(S.256). 

A person other than the retiring directors may stand for election 
provided he or a member who intends to propose his name has given 
at least fourteen days’ notice in writing to the company. This is not 
required in the case of a private company unless it is a subsidiary of 
a public company. The Amendment Act of 1960 casts an obligation 
on the company to inform its members by individual notices of such 
candidature unless the company advertises it, not less than seven 
days before the meeting, in at least two newspapers, one in English 

and one in the regional language, circulating in the place where its 

registered office is located (S.257). 

The appointment of directors must be voted upon individually 
unless the company has first resolved without any vote cast against 
it that the appointment of two or more directors should be decided 

by a single resolution (S. 263). 

It has been held that a director’s term of office cannot be exten¬ 
ded by not calling the annual general meeting. In such a case the 
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vacated" his wi " be deemed to have 

vacated his office on the last day on which the annual general meet- 

g ought to have been held according to Section 166. ; 

Appointment by the Board 

cases?- 6 ^ 0 " 8 my bC appoinfed b y the B °ard in the following 

0) to appoint additional directors, 

(2) to fill casual vacancies, and 

(3) to appoint alternate directors. 

(J) Additional Erectors; The articles may give power to the 
director^ «T'ho?d t0 ffi “ PPoi "‘ Mdl1 iona, decors. Such addition 

the Yjiv , V f he C0mpany ’ The "umber of directors including 

for fbe R n ^u u rS mUSt 00t CXCeed the maximum strength fixed 
for the Board by the Articles (S.260). 

fill i 2) C L aSnal V f cancies: Ca ™l vacancies on the Board mav he 

is an nr/ d ’!' ect0rs at a mee ting Of the Board but a person who 

ppointed in this manner can hold offie only up to the date the 

it'h'aTn pl, “ he was *PPoinfed would have held office if 

„ b Je" ”Ta d l 26 ?- ™* d0C! >PP» > PH«i 

Board to fill a casual vacancy is subject to the Articles 
actfo^dSor^ 0 a 'l ernat : direCt ° r iS ° De who is appointed to 

three mon«r f rom U the g ? r 3 Period ° f Dot '«• «»» 

ordinarily held The Rad ^ meetings of the Board are 

authorised to d The . B ° ard ma y appoint an alternate director if it is 
by the ZVZn:-:: 1 ? orhy a resolution passed 

hold office for a LJ An a ' ternate direct0r cannot 

d recfo , r f r ° e, ° vaca,e if and when the or ginal 

« d“a, .;t “ f°,h‘ e t ““V" « Whicb "“«”«> Board* ” e 

to an end hif ^ ] term ° f officc ofthe original director comes 
automat' 0re he returns ’ the provisions of the Act relating to the 

.ppointmcurTiTwpIv'ro^fh'fo”* di r l0 d ! " d ° b “" of a " 0,h « 

director Thus the „ ?!• , ? ° r,g,nal and not t0 the alternate 

^Itob^reappoimrd’fS."^ 00 ' di '“ ,or Wi " be 

V. w TS, “£7' K “ 
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Appointment by Persons Authorised under the Articles 

The Articles of a company may give the right to third parties 
such as debenture-holders, banking companies and finance corpora¬ 
tions, who have made loaos to the company to appoint their nomi¬ 
nees on the Board. The nominees of third parties including nomi¬ 
nees ot managing agents cannot constitute more than one third of 
the Board. 

Appointment by the Principle of Proportional Representation 

This is a new provision introduced into the present Act by Sec¬ 
tion 265. The appointment of directors according to the principle 

of proportional representation is optional and possible only if this 

method is authorised by the company’s articles provided the com¬ 
pany is a public company or a private company which is a subsi¬ 
diary of a public company. If the articles contain such a provision 
at least two thirds of the directors may be appointed according to 
the principle of proportional representation whether by the single 
transferable vote or by a system of cumulative voting or otherwise. 
Such appointments are to be made once in three years, casual vacan¬ 
cies being filled by the Board. When this method of voting is 
adopted the provisions of the Act do not apply which makes it 
obligatory for two-thirds of the directors to be persons whose period 
of office is liable to be determined by retirement by rotation. 


Appointment by the Central Government 

The Central Government is given power by Section 408 to 
appoint not more than two directors for not more than three years at 
a time. This power may be exercised by the Government either of 
its own motion or on the application of at least 100 members or mem¬ 
bers holding at least one-tenth of the total voting power. This power 
is with a view to prevent oppression and mismanagement or to prevent 
the conduct of the company’s affairs in a manner prejudicial to the 
interests of the company or to public interest. 


Appointment in Companies not for profit 

Section 263A introduced by the Amendment Act of I960 provi- 
des that the provisions of Sections 177 (voting by show of hands in 
the first instance at general meetings), 255 (appointment and pro¬ 
portion of, directors retiring by rotation), 256 (rotational directors) 
and 263 (appointment to be voted on individually), shall not affec 
the provisions of the Articles for the election of all its directors by 
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ballot at each annual general meeting in the case of companies not 
carrying on business for profit or which prohibit the payment of a 
dividend to members, e.g., chambers of commerce, clubs, etc. 

Consent of Directors to Act 


Before a person who is not a retiring director can act as director 
of a company he must sign and file with the Registrar, within 30 
days of his appointment, a consent in writing to act as such. A can¬ 
didate for directorship is required to file his consent with the 
company and not with the Registrar. The Companies (Amendment) 
Act, 1965 has exempted from this requirement persons who have 
served as directors in the immediate preceding term since in their 
case it would amount to a mere formality. These provisions do not 

apply to a private company unless it is a subsidiary of a public 
company (S. 264). 


Assignment of Office of Directors 


Any assignment of ihe office of a director is prohibited. 

Share Qualification 

Although the Act does not make it compulsory for a director to 

hold any shares in the company the articles usually require a share 

qualification for its directors in which case the qualification shares 

are required by Section 270 to be obtained within two months after 

his appointment as director. Failure to do so is punishable with 

fine (S. 272). If the articles prescribe a shorter period than two 

months such an Article is void. The nominal value of the share 

qualification should not exceed Rs 5,000 [S. 270 (3)]. The holding of 

share warrants will not be deemed to be sufficient share qualification 
[S. 270 (4)]. 


All the above provisions regarding share qualification do not 

apply to a private company unless it is a subsidiary of a public 
company (S. 273). 

When the articles prescribe a share qualification, it must be 
disclosed in the prospectus [Schedule II Part I, (2)]. 

Disqualification of Directors 


The following cannot be appointed director of a company— 

(1) An adjudged lunatic. 

(2) An undischarged insolvent. 
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>*(3) A person who has applied to be adjudicated an insolvent 
and such application is pending. 

y( 4) A person convicted of an offence involving moral turpitude 
and sentenced to at least 6 months imprisonment and five years have 
not elapsed from the expiry of the sentence. 

(5) A person whose calls are in arrears for six months. 


(6) A person convicted of an offence in connection with the 
promotion, formation or management of the company or who, in 
the course of winding up, has been found guilty of fraud or misfea¬ 
sance or breach of duty in connection with the company and the 
Court has disqualified him from appointment. 

A private company which is not a subsidiary of a public company 
may provide additional grounds for disqualification by its articles 
(S. 274). 

Vacation of Office 




A person ceases to be a director if, 

(1) he does not obtain his qualification shares within 2 months 
of appointment or ceases at any time tc/ hold his qualification 
shares; 

(2) he is adjudged of unsound mind; 

(3) he applies to be adjudicated an insolvent; 

(4) he is adjudged an insolvent; 

(5) he is convicted by a Court of any offence involving moral 
turpitude and sentenced to at least 6 months imprisonment; 

(6) he fails to pay any call within 6 months from the last date; 
(The Central Government by notification in the Official Gazette 
may remove this disqualification); 

(7) he absents himself from 3 consecutive Board meetings or 
from all Board meetings for a continuous period of 3 months, 
whichever is longer, without leave of absence; 

(8) he, or the firm in which he is a partner, or any private com¬ 
pany of which he is a director, accepts a loan, or guarantee or secu¬ 
rity for a loan from the company without the Central Government s 


previous approval; 

(9) he fails to disclose his interest as required by Section 299; 

(10) he becomes disqualified by the Court’s order under Sec 
tion 203 which is intended to prevent fraudulent persons from 

managing companies; 
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(11) he is removed under Section 284; or 

( 12 ) having been appointed a director by virtue of his holding 
any office or other employment in the company, he ceases to hold 
such office or other employment in the company or as the case may 
De » the managing agency comes to an end. 

Additional grounds for vacatibn of office can be provided by 

liccompan ° f ° private ™ mpany which is ? ot a subsidiary of a pub 

Removal of Directors 




remove n r * S ? lutl ° n retiring special notice is required to 

nanv mmt H ' thC CXpiry ° f his term of office - The com- 

canffien T daC0Py0fthe Special notice tothe director who 
The S 6 T fP resen,ations tn wr ‘ting to the members (S. 284). 

section— WinS d ' reCt0rs cannot be removed from office under this 

mJLtrr ^ Government for Preventing oppression and 

8 mCDt ° n thC applicatl0n of a minority under Section 408. 

April J ^ 9 52 eCt0r0faprivatecompany h° ldi n g office for life on 
tors on L th n COmpany has adopted the opinion of appointing direc- 

265 principle of proportional^representation under Section 

Retirement by Rotation 

This has already been . 

Appointment by Members in 

Retirement due to Age Limit 

in. Zl“ , 4 “ °! 1956 h “ provisions regard- 

lay the Comm / A dlrec 5 ors but al1 ‘hose provisions were removed 

retirahlc^aTr A «. <*»• There is therefore no 
rable age for directors in Indian law. 


explai 

Genera 



ch^in file paragraph entitled 

Meeting”. 


Restrictions on Number of Directorships 

A 


panies '° nger *1 * direCt ° r in more than twenty com- 

is appointed nir , P£ 7 ° D Wh ° ’ S a direCtor of ‘^°‘ y companies 
does not take effect^ ^ ^ ° ther company > the new appointment 
of the other L Unless . h , e . vaca ‘e* his office as director of any 

the following co'mna ' 25 WlthlD 15 days ( s - 27y )- Directorship in 
permitted maximum-' eXC ' Uded ff ° m the Ca,cuIation of 
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(1) A private company which is neither a subsidiary nor a 
holding company of a public company. 

(2) An unlimited company. 

(3) An association not carrying on business for profit or which 
prohibits the payment of a dividend. 

(4) A company in which such person is only an alternate direc¬ 
tor. (S. 278). 

Legal Position of Directors 

The position of directors is partly that of agents and partly that 
oj trustees. They are special agents as they can exercise only 
those powers which are given them by the company’s memorandum 
and articles. It they exceed such powers such an act will be ultra 
vires the directors. It the act is within the powers of the company, 
the company may ratify it, otherwise the directors would be per¬ 
sonally liable on the contract. The position of directors resembles 
that of trustees in connection with the assets of the company which 
come into their hands. Lord Selbourne in C. E. Rail Co. v. Turner 1 
laid down that “the directors are the mere trustees or agents of 
the company-trustees of the company’s money and property; agents 
in the transactions which they enter into on behalf of the com¬ 
pany”. They occupy a fiduciary position, i.e., a position of trust 
and confidence and they must not make any secret profits through 
their office as directors. They are, however, not trustees for 
individual shareholders. 

Powers to be Exercised only at Board Meetings 

The Board may exercise its powers by passing a resolution 
either by circular or at a Board meeting, but Section 292 provides that 
the following powers can only be exercised at Board meetings:— 

(1) To make calls. 

(2) To issue debentures. 

(3) To borrow moneys otherwise than on debentures. 

(4) To invest the company’s funds. 

(5) To make loans. 

The last three powers may be delegated by the Board to— 

(a) any committee of the directors, 

(b) the managing director, 

*~(1872), 8 Ch. App. 149 
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(c) the manager or any other principal officer of the com¬ 
pany: or 

(d) in the case oi a branch office of the company, the principal 
officer ot the branch office of the company. 

Powers Subject to Consent of General Meetings 

The Board can exercise the following powers only with the 
consent of the company in general meeting:— 

(1) sell, lease or otherwise dispose of the whole, or substan¬ 
tially the whole, of any undertaking of the company. 

(2) remit, or give time for the repayment of, any debt due by a 

director except in the case of renewal or continuance of an advance 

made by a banking company to its director in the ordinary course 
of business. 


(3) invest in securities other than trust securities, the sale 
proceeds of any undertaking of the company or of any premises or 
property used for such undertaking and without which it cannot be 
carried on or can be carried on only with difficulty or after a 

considerable time. 

(4) borrow money, after the commencement of the Act, which 
ogether with the moneys already borrowed apart from temporary 

loans from the company’s bankers in the ordinary course of busi¬ 
ness exceed the aggregate of the paid up capital and reserves not 
set apart for any specific purpose, or 

aK1 ( 5 ) contr 'bute, after the commencement of this Act, to charit- 

le and other funds, not directly relating to the business of the 

of wS ° r n heWelfar G e ° F itS employees a °y amounts the aggregate 
of which will, ,n any financial year exceed Rs 25,000, or 5 per cent 

its average net profits during the 3 financial years immediately 
preceding, whichever is greater (S. 293). ^ 

Section 293 does not apply to a private company unless it is a 

subsidiary of a public company. ess ,t , s a 

Prohibition Regarding Making of Political Contributions 

to J hC r C - pr , ohibits the making of any contribution by companies 
y political party or for any political purpose. 

Power of Board to Contribute to National Defence Fund 

Section 293B, introduced by the Amendment Act of 1962 
empowers the Board of Directors to contribute, without restriction 

—24— 
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any amount to the National Defence Fund or any other fund appro¬ 
ved by the Central Government. The amount so contributed must 
be disclosed in the profit and Joss account. 


Sole Selling Agents to be Appointed with Company’s Approval 

The appointment by the Board of Directors of a sole selling 
agent requires to be approved by the company in the first general 
meeting held after the date of the appointment, otherwise the 
appointment becomes invalid. A sole selling agent cannot be 
appointed for a term exceeding five years at a time (S. 294). 


Power to Central Government to Prohibit the Appoint 
Sole Selling Agents in Certain Cases (S. 294AA) 


II 


ent of 


t was noticed that sole selling agents were appointed in 
respect of goods, the demand for which by the consumers was 
substantially in excess of production or supply of such goods. It 
was felt that in such cases the goods would have an easy market 
and that the services oi sole selling agents might not be necessary 
to create a market for such goods. To avoid such unnecessary 
expenditure, a new section. Section 294AA was inserted by the 

Companies (Amendment) Act, 1974. The provisions of the new 
section include the following: — 



Power is given to the Central 


Government in case of co 


n 


panics producing or supplying goods to declare by notification 
that sole selling agents should not be appointed when, in the 
opinion of the Central Government the demand for such goods 
substantially exceeds the supply. 


2. In the case of companies with a paid-up capital of 50 lakhs or 
more, a special resolution plus the approval of the Central 
Government is necessary for the appointment of a sole selling 
agent. 


3. An individual firm or body corporate who or which has a sub¬ 
stantial interest in the company cannot be appointed sole sell¬ 
ing agent of such company without a special resolution and the 
approval of the Central Government. 


Prohibition of Payment of Compensation to Sole Selling Agents for 
Loss of Office in Certain Cases 

A new Section 294A, inserted by the amending Act of 1965, 
provides that a company shall not pay or be liable to pay to its 
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sole selling agent any compensation for the loss of his office in the 
following cases— 

(a) where the appointment of the sole selling agent ceases to 
be valid on the company in general meeting disapproving the 
appointment; 

(b) where the sole selling agent resigns his office in view of 
the reconstruction of the company or of its amalgamation in any 
other body corporate or bodies corporate and is appointed as the 
sole selling agent of the reconstructed company or of the body 
corporate resulting from the amalgamation; 

(c) where the sole selling agent resigns his office, otherwise 
than on such reconstruction or amalgamation; 

(d) where the sole selling agent has been guilty of fraud, breach 

of trust or gross negligence in connection with his duty as sole 
selling agent; 

(e) where a sole selling agent has instigated, or has taken part 

directly or indirectly in bringing about the termination of the sole 
selling agency. 

Section 294A further provides that the compensation which 
may be paid by a company to its sole selling agent for loss of office 
shall not exceed the remuneration which he would have earned if 
he had been in office for the unexpired residue of his term or for 
three years, whichever is shorter, calculated on the basis of the 
average remuneration actually earned by him during the period of 
three years immediately preceding the date on which his office 
ceased or was terminated, or where he held his office for a lesser 
period than three years, during such period. Thus now sole selling 
agents can be paid compensation only for the unexpired portion 
of the agreed term not exceeding three years and cannot be paid if 
they are guilty of fraud, have resigned, etc. 

Validity of Acts of Directors 

The acts of a director will be valid notwithstanding that it 

may afterwards be discovered that there was defect in his appoint¬ 
ment or qualification or that his office had terminated by virtue of 
the Act or the Articles (S.290). The effect of this provision is that 
the acts of de facto directors will be treated as if they were done 
b y de jure direc tors. 4 It has been held that this provision is inten- 

1 British Asbestos Co. v. Boyd, (1903; 2 Ch. 439 also Hope Mills Ltd. v Sir 
Cawasji J. Readymoney , 13 Bom. L.R. 162 
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ded to validate irregularities in the appointment of directors and 

not to override substantive provisions of law relating to such 

appointments and that this does not cover a case where there has 
been no appointment at all. 5 

Remuneration of Directors 

There was no provision in our old Act for the payment of 
remuneration to directors but it was either fixed by the articles or 
by a resolution of the company in general meeting. 

Section 309 of our present Act provides that the remuneration 

of a director including any managing or whole-time director shall 
be fixed either by — 

(1) the articles; 

(2) by a resolution of the company in general meeting; or 

(3) if the articles so require by a special resolution. 

Since the Amendment Act of 1960 directors can be paid remu¬ 
neration only as a fee for attending each meeting of the Board or 
of its committee. 

In the case oi fees which were payable formerly on a monthly 

basis, provision is made by the section for such payment for a 

maximum period of two years from the commencement of the 
Amendment Act of 1960. 

The section further provides that remuneration may be paid to 
a whole-time or managing director either by way of a monthly pay¬ 
ment or at a specified percentage of the net profits not exceeding 
five per cent for any one such director or if there is more than one, 
ten per cent for all of them, together. 

I> a director who is not a whole-time or managing director 
may be paid a monthly, quarterly or annual payment with the 
approval of the Central Government and he may be paid a commis¬ 
sion jf authorised by a special resolution. The commission payable 
to such director or where there is more than one, to all of them 
together should not exceed— 

(I) one per cent of the net profits, if the company has a mana- 
ging or whole-time director, or a manager; or 

three per cent of the net profits, in any other case. 

4 Morries v. Kanssen (1946) A.C. 459 
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The company in general meeting may, with the approval of the 
Central Government, authorise a percentage higher than one or 
three, as the case may be. 

The commission is to be computed in the manner laid down in 
Sections 349, 350 and 351 except that the remuneration of the 
directors should not be deducted from the gross profits (S. 198). 

The special resolution authorising the commission cannot 
remain in force for a period exceeding five years but it may be 
renewed for further periods of five years at a time. The renewal 
should not be effected earlier than one year from the date on which 
it is to come into force. A director who receives any commission 
from the company and who is either in the whole-time employment 
of the company or a managing director will not be entitled to 
receive any commission or other remuneration from any sub- 
sidiary of such company. 

The above provisions regarding remuneration do not apply to 
the directors of a private company unless it is a sabsidiary of a 
public company. Apart from Section 309, directors of a public 
companies and of private companies which are subsidiaries of 
public companies are also governed by Section 198 which provides 
for the overall maximum managerial remuneration as 11 per cent of the 
net profits and a minimum managerial remuneration not exceeding 
Rs 50,000 in the absence or inadequacy of profits. 

The Amendment Act of 1965 has made the following changes: 
As the restriction on remuneration of directors was sometimes 
evaded by the directors holding technical or other appointments in 
addition to their directorships, the Amendment Act of 1965 now 
provides that the remuneration paid to directors should be inclusive 

of payments for services rendered in any other capacity except in 

the case of professional services of a director who, in the opinion 
of the Central Government, possesses the requisite qualification. 

In case the directors receive remuneration in excess of the 
amount payable to them, without the prior sanction of the Central 
Government where it is required it will amount to ‘misfeasance’ 
and the said excess will have to be refunded, the Company is prohi¬ 
bited from waiving the recovery of any sums refundable, without 
the sanction of the Central Government. 

The sanction of the Central Government is required for any 
provision or any amendment of a provision for the remuneration of 
any director including a managing or whole time director which 
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has the effect of directly or indirectly Increasing the amount of 
such remuneration (S. 310) and for an increase in the remuneration 
of a managing or whole-time director on re-appointment or 
appointment after the commencement of the Act (S. 311). The 
amending Act of 1965 has provided that the sitting fees /.£>., fees 
for attending meetings of the Board or of Committees m’ay be 
increased up to Rs 250 without reference to the Central Government. 

Disclosure of Directors’ Remuneration 


Where the articles provided for a remuneration to be paid to a 

director whether for his services as director, managing director or 

otherwise, it must be disclosed in the prospectus ^Schedule II part 

12 ( 2 )]. 


The profit and loss account must contain or give by way of a 

note, information regarding payments received during the financial 

year by the directors including managing directors, or manager 

from the company or its subsidiaries as specified in Schedule VI 
Part II (4). 


Director, etc. not to hold Office or Place of Profit 


The consent of the company by a special resolution is necessary 
for a director to hold any office or place of profit under the 
company or its subsidiary. In the case of a partner, relative of a 
director or firm in which su:h director or relative is a partner, 
private company of which such director is a director or member, 
and director, or manager of such a private company the prohibition 
is in respect of any office or place of profit carrying a total 
monthly remuneration of Rs 500 or more. This prohibition does not 
apply to the office or place of profit of managing director, manager, 
banker or trustees for the company’s debenture-holders. 


In the case of an office or place of profit which carries a total 
monthly remuneration of Rs 3,000 or more a special resolution 
plus the approval of the Central Government is required by the 
amending Act of 1974. Not only the director concerned but also 
the partner, relative, firm, private company, or the manager con¬ 
cerned shall be deemed to have vacated his or its office and would 
also be liable to refund to the company any remuneration etc. 
received by him. 


If a relative, etc. is appointed to a prohibited office or place of 
profit without the director’s knowledge, the company’s consent 
may be obtained within 3 months from the date of the appointment. 
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An obligation on the person, firm or body corporate to declare 
in writing whether he or it is or is not connected with a director 
of the company in any of the prohibited ways [S. 314(2A)]. 

A relative is defined by Section 6 apd a list of 23 relatives is 
given in Schedule I-A. 


Prohibition of Tax Free Payment 

Section 200 of our Act, following the English Act (S. 189), 
prohibits tax free payments to any officer or employee of the com¬ 
pany whether in his capacity as such or otherwise, and whether the 
payment is calculated by reference to or varying with any tax pay¬ 
able by him, or the rate or standard rate of any such tax or the 
amount thereof. 


If by virtue of any existing provision any director or other 
officer is entitled to receive remuneration in any of the abovemen- 
tioned prohibited modes, it will have effect as if for the rest of the 
term it provided instead for the payment of a gross sum subject to 
the tax in question which after deducting such tax would yield the 
net sum actually provided. 


Compensation for Loss of O 



ce 


Formerly, when the services of directors were dispensed with 
by the company before the expiry of their normal period of office, 
such directors could bring an action against the company for the 
recovery of compensation for loss of office. The payment of compen¬ 
sation is prohibited by Section 318 in specified cases because the 
termination of office in those cases is regarded as due either to some 
default or offence on the part of the director, managing director or 
manager or for some reason which does not justify payment by the 
company. 

Formerly the amount of compensation depended upon the 
terms of the agreement or provision in the articles. Now our Act 
fixes a limit to the amount payable as compensation, Section 318(4) 
providing that the compensation should not exceed the remuneration 
which the director would have earned if he had held office for the 
unexpired period of his term or for three years, whichever is shorter, 
calculated on the basis of the average remuneration actually earned 
by him during a period of three years immediately preceding the 
date on which he ceased to hold office, or if he held office for a 
lesser period, during such period. 
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It is further provided that compensation must not be paid to a 

director if winding up has commenced whether before or at any time 
within twelve months after, the date on which he ceased to hold 
office, if the assets of the company on the winding up are not suffi¬ 
cient to repay the shareholders the share capital, including the pre¬ 
miums, if any. 

A director cannot be paid compensation in connection with loss 
o office or retirement from office from the company in the case of a 

transfer of its undertaking or property. If a director receives such 

compensation he will be deemed to hold the amount in trust for the 

company. Compensation may, however, be paid by the transferee 

company or by any other person if the particulars regarding such 

payment have been disclosed to the members of the company and 

the proposal has been approved by the transferor company in 
general meeting (S.3I9). 

Duty to Discloe Interest 

Section 299 requires every director who is directly or indirectly 

interested in a contract or arrangement, entered in or to be entered 

into by the company to disclose the nature of his interest at a meeting 
of the Board. 

A general notice may be given to the Board by a Director to the 
effect that he is a director or a member of a particular body corporate 
or is a member of a firm and is to be regarded as concerned or inte¬ 
rested in any contract or arrangement which may after the date of 
the notice, be entered into with such body corporate or firm. Such a 
general notice will expire at the end of the financial year in which 
ft is given, but may be renewed for further periods of one financial 
year at a time by a fresh notice given in the last month of the finan¬ 
cial year in which it would otherwise expire. 

This duty of disclosure does not apply to any contract or 

arrangement between two companies where any of the directors of 

the one company or two more of them together holds or hold not 

more than two per cent of the paid up share capital in the other 

company This exception was introduced by the Amendment Act 
of 1960. 

It should be noticed that whereas Section 299 relating to dis¬ 
closure of interest aoplies also to the directors of private companies. 
Section 300 which prohibits interested directors from participating 
in the discussion or voting does not apply ro private companies. 
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It may be added that this prohibition does not prevent a director 
from voting as a shareholder at a general meeting. The directors of 
an insolvent company cannot exercise their powers with a view to 
benefit themselves in view of the approaching winding up. 6 The 
liability of directors participating in secret profits and breaches of 
trust Is joint and several. 7 

Board’s Sanction for Contracts in which Directors 
are Interested (S. 297) 

The consent of the Board of directors is required when a direc¬ 
tor ot the company, his relative, a firm in which such director or 
relative is a partner, any other partner in such firm, or a private 
Company of which the director is a member or director, enters into 
any contract with the company— 

(a) for the sale, purchase or supply of any goods, materials or 

services, or 

(b) for underwriting the subscription of any shares in, or deben¬ 
tures of the company. 

In the case of a company with a paid-up share capital of not less 
than one crore the previous consent of the Central Government is 
also now required by the amending Act of 1974. 

Liability of Negligence 

With regard to negligence on the part of directors a distinction 
is made between negligence proper , which means want of due care 
and deligecce, and error of judgment, which does not fall under the 
description of negligence. Negligence on the part of a director does, 
no doubt, make him liable to make good the money which the com¬ 
pany may have lost through negligence proper. It was laid down in 

one case, that if a director neglects enquiry and trusts his co-workers 
(directors) he does so at his own risk. But if the directors relied on 
the officers of the company whom they are entitled to trust and 
whose statements misled them, they will be protected. They should, 
however, act like men of ordinary prudence acting on their own behalf \ 
otherwise they would be guilty of negligence. Section 633 gives 
protection in certain cases to directors and other officers of the 
company by providing that if in any proceeding for negligence, 
default, breach of duty, misfeasance or breach of trust against an 

G Syke's case (1872), L.R. 13, Eq. 255 

7 In re Carriage Co-operative Supply Association (1884), 27 Cb. D. 322 
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officer of a corupani .it appears to the Court hearing the case, that he 
is or may he liable in respect of the negligence, default, breach of 
duty or breach of tru^t, but that he has acted honestly and reason¬ 
ably, and (hat having regard to all the circumstances of the case, 
including those connected with his appointment, he ought fairly to 

be excused, the Court may relieve him, either wholly or partly, from 
his liability on such terms as the Court may think fit. 

The following summary as to the rights and duties of directors 
as taken from the judgment of Romer, J., in re City Equitable Fire 
insurance Co., Ltd.,* fs important— 

(1) Directors have a discretion as to the manner in which the work is distri- 
billed between their board and the staff. 

(2) Directors are not expected to display a greater degree of skill than may 
e reasonably expected from persons of their skill and experience though they must 

discharge their duties honestly and with reasonable case. 

(3) Directors are not liable for mere errors of judgment. 

(4) Directors’ duties are of an intermittent nature. They are not bound to 
give continuous attention. 

(5) Tn case of duties assigned to certain officials they are, in the absence of 
grounds of suspicion, justified in trusting those officials. 

(6/ Directors shall see the company’s money in proper state of investment. 

(7> Directors and other officers are entitled to be indemnified by the company 
against all costs, looses and expenses incurred by them in discharge of their duties 
except such as happen from their own wilful or wrongful act or default. 

Liability for Fraudulent Conduct of Business 

Where in the course of winding up it is discovered that the 
business of the company has been carried on for any fraudulent 
purpose, the Court may, under Section 542, order that the directors 
who were knowingly parties to it should be personally responsible 
without any limitation of liability for the company’s debts or other 
liabilities. 

Liability for Misfeasance and Breach of Trust 

Section 543 lays down to the effect that where in course of win¬ 
ding up it appears that any person who had taken part in the promo¬ 
tion of the company, or any past or present director, manager, liqui¬ 
dator, or officer of the company has, (1) misapplied, or retained, or 
become liable, or accountable for any money or property of the 
company, or (2) been guilty of any misfeasance or breach of trust 


8 1925. 1 Ch. D. 407 
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in relation to the company, the Court may, on the application of ihe 
official liquidator, or the liquidator of any creditor or contributory 
made within five years from the date of the order of the winding up 
or of the misapplication, retainer, misfeasance or breach of trust, as 
the case may be, whichever is longer, examine into the conduct of 
the person, director, managing agent, secretaries and treasurers, 
manager, liquidator or officer, and compel him to repay or restore 
the money or property or any part thereof respectively with interest 
at such rate as the Court thinks just, or to contribute such sum to 
the assets of the company by way of compensation in respect of the 
misapplication, retainer, misfeasance or breach of trust as the Court 
thinks just. Proceedings for misfeasance can also be brought against 
d» facto directors. 9 

Criminal I lability of Directors 

The English and Indian Companies Acts contain several sections 
imposing statutory penalties for non-compliance with specific provi¬ 
sions of the Act, e.g., Section 150 provides a fine for omission to 
keep a Register of members and Section 539 provides a term of im¬ 
prisonment and fine for falsification of books. 

Apart from these provisions in the Act, directors may incur cri¬ 
minal liability either at Common Law or under some statute and 
also under the Indian Penal Code. 

Section 455 provides for the prosecution of delinquent directors. 

Board Meetings 

Meetings of directors are known as “Board Meetings”. Our pre¬ 
sent Act requires a Board meeting to be held atleast once in every 
three months and at leist Jour such meetings must be held in every year. 
At these meetings important matters relating to the company and its 
policy are discussed and decided. The usual business transacted at 
Board meetings includes allotment of shares, passing of transfer 
applications, recommendation of dividends, appointment of officials 
and the fixing of the date and business of general meetings. A wide 
discretion is given by the Act to the directors to frame rules known 
as “standing Orders ” for the conduct of Board Meetings. 

Nonce of every Board meeting must be given tn writing to every 
director who is at that time in India and at his usual address in India 
to every other director. Every officer in default is punishable with 
fine extending to Rs 100 (S.286). 

9 Coventry & Dixon's Cast , 1880, 14 Ch. D. 660 
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as nn?- e J77i° r ths , B ° ard meetin 8 s is laid down by Section 287 
third h irG ° f the totaI strength (any fraction contained in that one- 
7 rd b f' n * r ° unded off as one), or two directors, whichever is 
, ® bowever > the number of interested directors happens to 

■ » W ° , lf S ° r more ’ the number of the directors who are not 

interested will be the quorum at such time. By “total strength" is 

meant the total number of the Board not counting places which are 
vacant at the time. 


If a Board meeting is adjourned for want of a quorum then, 
unless the Articles provide otherwise; the meeting stands automati¬ 
cal y adjourned to the same day in the next week at the same time 
and place or if that day is a public holiday, till the next succeeding 
day which is not a public holiday, at the same time and place. 


Reso utions of the Board may be passed by circulation, except in 
cases mentioned in Section 292, and which have been mentioned 
earlier in this chapter, provided the resolution has been circulated 

^ if any, to all directors 

and committee members then in India (not less than the quorum), 

and has been approved by such of the directors as are then in India 
or by a majority of them as are entitled to vote on the resolution. 


Prohibition of Simultaneous Appointment of Different Categories of 
Management Personnel 

In order to reduce the cost of management, the Companies 
(Amendment) Act, I960, provided that no company, private or pub¬ 
lic, may appoint or employ at the same time or continue to appoint 

or employ more than one of the following four categories of mana* 
gerial personnel— 

(1) Managing Director, 

(2) Managing Agent, 

(3) Secretaries and Treasurers, and 

(4) Manager. 


Now as the system of Managing Agents and of Secretaries and 
Treasurers has been abolished, a company has the choice of either 
(1) or (4) of the above categories of managerial personnel. A com¬ 
pany cannot, therefore, appoint a managing director as well as a 
manager though there is no objection to the appointment of more 
than one managing director or more than one manager. 
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MANAGING DIRECTOR 


Definition 


The Act defines a managing director to mean a director who is 
entrusted with substantial powers of management, which but for his 
position as managing director would not be exercisable by him. 
The definition also covers a director occupying the position of a 
managing director, by whatever name called [S. 2 (26)]. 


Appoint 


If 


eat of Managing Director 


A person may be appointed as managing director in one or more 
of the following ways: — 

(1) by an agreement between him and the company; 

(2) by a resolution passed by the company in a general meeting; 

(3) by a resolution of the Board of Directors; and 

(4) by the memorandum or articles of association of the com¬ 
pany. 


There is no restriction on the number of private companies of 
which a person may be the managing director provided none of the 
companies is a subsidiary of a public company but a person cannot 
be the managing director or manager of more than two companies, 
if one of the companies of which he is the managing director or 
manager happens to be a public company or a private company 
which is a subsidiary of a public company (S. 316). 

It a public company or a private company which is the subsi¬ 
diary of a public company wishes to appoint as managing director a 
person who is already the managing director or manager of another 
company whether a public company or a private company, such 
appointment is required to be made by a resolution passed at a meet¬ 
ing of the Board of Directors with the consent of all the directors 
present at the meeting and also provided specific notice of the meet- 
mg and of the resolution was given to all the directors then in India 

[S. 316 (2)]. 

The Central Government has power to permit any person to be 

appointed as managing director of more than two companies, if it is 

satisfied that for the proper working of the companies, it is necessary 

at they should function as a single unit and have a common 
managing director [S. 316 (4)]. 

A person cannot be appointed as managing director for more 
an ve years at a time [S. 317 (1)]. He may, of course, bs re* 
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appointed on the exp.ry of his term of office for a further period up- 
to five years, but such re-appointment cannot be sanctioned earlier 

[S a 3lT(°3^ CarS fr ° m the OD WhiChit iSt ° C ° me int0 force 

Appro val of the Central Government is required for the appoint¬ 
ment or re-appointment of a person as managing director of a pub¬ 
ic company or of a private company which is a subsidiary of a pub¬ 
lic company in the following cases:— 


(1) where it is proposed to appoint a person as managing direc¬ 
tor for tae first time, whether or not it is an existing company; 


(2) in the case of a new company, where it is is proposed to 

appoint a person as managing director for the first time. In this 
case, the appointment may be made by the company, subject to 
receipt of approval from the Central Government’ 


(3) in the case of an existing company, where it proposed to 
re-appoint a person as managing director for the first time after the 
commencement of the Amendment Act, 1960 (S. 269). 


Any amendment in tne terms of appointment or re-appointment 
of a managing director ot a public company or of a private company 

which is a subsidiary oi a public company also requires the approval 
of the Central Government (S. 268). 


A managing director may be paid a remuneration upto 5 per cent 
ot the net profits of the company, and if there are two or more such 
directors, they may be paid a remuneration uo to 10 per cent for all 
of them together. This remuneration may be paid either by way of 
a monthly payment or at a specified percentage of the net profits of 
the company. Any remuneration in excess of the above limits cante 
paid only with the approval of the Central Government [S. 309(3)]. 



MANAGER 



/The Act defines a manager to mean an individual who has the 
management of the whole or substantially the whole of the affairs 
of a company [S. 2 (24)]. The definition also covers a director or 
any other person occupying the position of a manager.* 


^-Appointment of Manager 

^Almost all the provisions of the Act regulating the appointment 
of a managing director also apply to a manager. Thus, a person i 


ay 
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be the manager of any number of private companies which are not 
subsidiaries of public companies. But he may not be the manager of 

more than two public companies or of private companies which are 
subsidiaries of public companies, j 

If it is proposed to appoint a personas manager when he is 
already the manager or managing director of another company, he 
may be appointed as manager, provided such appointment is made 
by a resolution passed at a meeting of the Board with the consent of 
all the directors present at the meeting) and also provided specific 

notice of the meeting and of the resolution was given to ail the 
directors then in India [S. 386 (2) ]. 

The Central Government is empowered to permit any person to 
be appointed as manager of more than two companies; if it is satis¬ 
fied that for their proper working, it is necessary that they should 
lunction as a single unit and have a common manager [3. 386 (4)]. 

A person cannot be appointed as manager for more than five 
years at a time, [S. 388 read witn S. 317 (f) ]. He may be re-ap- 
pointed on the expiry of his term of office for a further period of five 
years, but such re-appointment cannot be sanctioned earlier than 
two years from the date on which it is to come into forcS fS 388 

read with S. 317 (3)]. " 

/ Approval of the Central Government is required for the appoint¬ 
ment or re-appointment of a person as manager in the following 
cases— ° 


where * s proposed to appoint a person as manager for 
the first time, whether or not it is an existing company; 

(2) in the case of a new company, where it is proposed to 
appoint a person as manager for the first time. In this case the 
appointment may be made by the company, subject to receipt of 
approval from the Central Government; 

_ in ‘he case of an existing company, where it is proposed to 

for the first time after the commence- 
60 [S. 388 read with S. 269]. 

A manager may be paid a remuneration up to 5 per cent of the 

De profits of the company. Remuneration in excess of this limit 
may e paid with the approval of the Central Government (S. 387). 

Bections 3 8 6, 387 an d 388 do not apply to a private company 
unless it is a subsidiary of a public company [S. 388AJ. 
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SECRETARY 


Definition of Secretary [S. 2 (45) ] 

“Secretary means an individual passessiug the prescribed quali¬ 
fications appointed to perform the duties which may be nerformcd 

by a secretary under this Act and any other ministerial and adminis- 
trative duties. 


Who may be Appointed Secretary 

It will be noticed that under the new definition rn/jt an indivi- 
cludl can b* appointed secretary of a company and the word ‘‘purely” 
before the words “ministerial and administrative duties” has been 
omitted thus enlarging the scope of the secretary’s duties. 

Certain Companies to have Secretaries (S. 383A) 

In view ol the complexities of modem business and the various 
laws which the management of a company is required to comply 
with, middle-sized and big-sized companies tend to rely more upon 
qualified secretaries to guide management. The 1974 amendments 
have therefore provided for the appointment of a whole-time secre¬ 
tary possessing the qualifications prescribed by the rules under the 

Act, in the case of companies with a paid-up capital of Rs 25 lakhs 
and more. 


SUMMARY 

Position of Directors 

The position of directors resembles to a certain extent that of 
agents and of trustees. 

Appointment of Directors 

Only an individual may be appointed as director. Directors 
may be appointed by — 

(1) the articles. 

(2) the Board of Directors, 

(3) persons authorized under the articles, 

(4) the principle of proportionate representation, and 

(5) the Central Government. 

Share Qualification 

A director is not bound to hold shares in the company unless 
the articles provide for a share qualification. 
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Removal of Directors 

Directors may be removed before the expiry of their term by a 
ordinary lesolution with special notice. 

Powers of Directors 


The Ac! lays down powers which can be exercised by the direc¬ 
tors only at Board meetings and not by circular, aud powers which 
are to be exercised only with the consent of the company in general 
meeting. 

Duty to Disclose Interest 


Directors of both public and private companies are required to 
disclose their interest in a contract or arrangement to be entered 
into by the company. Directors of public but not private companies 
are also prohibited from participating or voting at Board meetings 
on such contracts or arrangements. 

Liability of Directors 


(1) For negligence, 

(2) For fraudulent conduct of business. 

(3) For breach of trust. 

^4) For criminal offences under the Comoanies Act as well as 
the Indian Penal Code. 

(5) For civil offences under the general law. 

Board Meeiiags 

Aboard meeting must beheld once in every three months :,o 
tnat there are at least four Board meetings every year. 

Management Personnel 

A company cannot have simultaneously both a managing direc¬ 
tor as well as a manager. s 


Managing Director 

|1 Must be an individual. 

[2 Must be a director. 

[3] Has substantial powers of 
management. 


Manager 

11] Must be an individual. 

[2] Need not be a director. 

[3] Has management of whole 
or substantially whole 
affairs of company. 


QUESTIONS 


n . 1 ' A w,she s to sell some of his own property to a company of whic 
irector. Can it be done, and »f so, how? Can he vote (1) as a Directoi 
snai eholder in respect of this sale? 

— 25 — 


he is a 
(2) as a 
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2. How are the first directors appointed? 

3 The directors of the company borrow money without authority. What is 

the position created in cate this act is (a) ultra vires the directors, or (b) ultra 
vires the company? Discuss fully. 


xr u' E r^! am thC ,Cgal p0sition of Directors. State the restrictions relating to 
Number of Directorships. Discuss the procedure for Removal of Directors before 
expiry of his term of office. 


5. How are the following appointed in a public company. 

(a) First Directors. 

(b) Alternate Directors. 

(c) Additional Directors. 

(d) Directors in casual vacancies. 

(e) Non-retiring Directors. 

6 * Sta,e the circumstances in which an alternate director can be appointed 

ho can appoint him and what is his status in the company and when can he vacate 
his seat? 


7. State the powers that can be exercised by the directors by Resolution at a 
Board Meeting. 

8. What are the powers of— 

(a) Managing Director. 

(b) Manager. 

Under the Companies Act, how can they be appointed and by whom and the 
mode of payment of remuneration and the period of the appointment. 

9. (a) What type of Resolution is required for removal of a director? 

(b) State the procedure for the conduct of a Board Meeting. 

(c) How are notices to be served by a company on non-resident directors? 

10. Describe in brief the provisions relating to managerial remumeration under 
the Companies Act. 

11. (a) State the circumstances when a person ceases to be a director 

(b) How can a director be removed before the expiry of his term of office? 

12. (a) Can a company adopt the principle of proportional representation for 

the appointment of its directors, an j if so, what are the requirements? 

(b) Has the Companies Act prescribed certain disqualifications for the 
appointment of a managing director, and if so, what are they? 

(c) Can a company provide that a person shall be disqualified forappoint- 
ment as a director in the company if he is not a graduate of a 
University? 

13. (a) Discuss fully the provisions in the Companies Act for the removal of 

a director before the expiry of his period of office. 

(b) Write notes on: [i] Register of directors’ share-holdings; [iij fixation 
of directors* remuneration. 
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H. Answer the following giving your reasoning— 

(a) Can a public company pay more than 3 per cent commission on net 
profits to all of its directors? 

(b) Can a director insist that his dissent be recordej in the minutes of a 
Board Meeting or a general meeting on a particular decision? 

(c) The same person is attending a general meeting of a comp iny both as 
a proxy for some one and as a representative of another company which 
is a member of the earlier company. Would he be counted as one 
person or two persons for the purposes of quorum? 

(d) Can a director or a company inspect the company’s books of account 
and make extracts from the same? 







Chapter 17 





NEGOTIABLE 

INSTRUMENTS 


The law with regard to bills of exchange, cheques and promis¬ 
sory notes in India is governed by the Negotiable Instruments Act , 
1881 , and the sections quoted in this chapter refer to that Act. In 
England the law relating to such instruments is codified by the Bills 
of Exchange Act of 1882 and the Cheques Act, 1957. 


History 

This branch of law originally derived its authority from the 
Law Merchant which is an accumulation of the customs of trade 
which received the sanction of law through the decisions of judges. 
Cockhurn, C.J., while speaking about the history of negotiable 
instruments in Goodwin v. Robert r, expressed himself as follows:— 


“Bills of exchange are known to be of comparatively modern 
origin, having been first brought into use, so far as is at present 
known, by the Florentines in the twelfth, and by the Venetians 
about the thirteenth century. The use of them generally found its 
way into France, and still later, but slowly, into England. With the 
development of British commerce the use of these most convenient 
instruments of commercial traffic would, of course, increase, yet 
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according to Mr. Chitty, the earliest case on the subject to be 
found in the English books is that of Mar tin v. Boure in the reign 
of James I. Up to this time the practice of making these bills nego¬ 
tiable by endorsement has been unknown, and the earlier bills are 
bound to be made payable to a man and his assigns, though in 
some instances to bearer. But about this period. /.<?., at the close of 
the sixteenth or the commencement of the seventeenth century, the 
practice of making bills payable to order, and transferring them by 
endorsement took its rise. At first the use of bills of exchange 
seems to have been confined to foreign bills between English and 
foreign merchants. It was afterwards extended to domestic bills 
between traders, and finally to bills of persons whether traders or 
not”. 

Promissory notes also came into use almost at the same time 
but tor a long time they were not treated as negotiaole instruments. 
Lord Holt in the time of Queen Anne was much against these docu¬ 
ments (promissory notes) being treated as negotiable, but in obe¬ 
dience to the force of mercantile opinion an Act was passed (Statu¬ 
ses 3 and 4 Anne, Ch. 9) by which the law was modified and pro¬ 
missory notes were declared negotiable. 

Application of Act 

The Negotiable Instruments Act does not apply to — 

(1) the Reserve Bank of India Act, 1934, Section 21. That section 

prohibits any person in India other than the Reserve Bank or 

the Central Government, to make, draw, accept or issue any 

bill of exchange, hundi, promissory note or engagement for the 

payment of money payable to bearer on demand, or borrow, owe 

or take up any sum or sums of money on bills, hundis or notes 

payable to bearer on demand of any such person, provided that 

cheques or drafts including hundis payable to bearer on demand 

or otherwise, may be drawn on a person’s account with a bank, 

shroff or agent. The object of this provision is to protect the 

monopoly of the Government of issuing the paper currency of 
the country. 

(2) any local usage relating to any instrument in an oriental langu¬ 
age, except so far as such usages are excluded by any words in 
the body of the instrument or where the intention is indicated 
to the effect that the legal relations of the parties to a particu¬ 
lar class of instrument shall be governed by the Negotiable 

Instruments Act, (S.l.) 
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It may be added, therefore, that this Act primarily deals with 
bills of exchange, promissory notes and cheques. There may be 
other kinds of negotiable instruments to which it would apply in 
the absence of local usage to the contrary. 

Definitions 

Negotiable Instrument: Section 13 of The Negotiable Instru¬ 
ments Act, states as follows: — 

(1) A “negotiable instrument” means a promissory note, bill 
of exchange or cheques payable either to order or to bearer. 

Explanation (i) A promissory note, bill of exchange or cheque 
is payable to order which is expressed to be so payable or which is 
expressed to be payable to a particular person, and does not con¬ 
tain words prohibiting transfer or indicating an intention that it 
shall not be transferable. 

Explanation (ii) A promissory note, bill of exchange or cheque 
is payable to bearer which is expressed to be so payable or in 
which the only or last indorsement is an indorsement in blank. 

Explanation (iii) Where a promissory note, bill of exchange 
or cheques, either originally or by indorsement, is expressed to be 
payable to the order of the specified person, and not to him or his 
order, it is nevertheless payable to him or his order at his option. 

(2) A negotiable instrument may be made payable to two or 
more payees jointly, or it may be made payable in the alternative to 
one or two, or one or more of several payees. 

Judge Willis, in his work on Negotiable Instruments, defines a 
negotiable instrument as “one, the property in which is acquired 
by any one who takes it bona fide , and for value notwithstanding 
any defect in title of the person from whom he took it”. It would 
thus be seen that by “ negotiability ” is meant that not only is the 
instrument transferable by indorsement or delivery but, that the 
holder in due course of a bill, who has received it bona fide complete 
and regular on the face of it, before it was overdue, for value, and 
without any notice as to the defect in title of a previous holder, 
acquires a good title. 

Bill of Exchange: A bill of exchange is a negotiable instrument 
and is defined as “an instrument in writing containing an uncondi¬ 
tional order , signed by the maker, directing a certain person to pay 
a certain sum of money only to, or to the order of, a certain person, 
or to the bearer of the instrument” (S. 5). 
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Promissory Note: A promissory note is a negotiable instrument 
and is defined as an instrument in writing (not being a bank note 
or a currency note) containing an unconditional undertaking, signed 
by the maker, to pay a certain sum of money only to, or to the 
order of, a certain person, or to the bearer of the instrument” (S.4). 

Cheque: A cheque is a negotiable instrument and is defined as 
“a bill of exchange drawn on a specified banker and not expressed 
to be payable otherwise than on demand” (S. 6). 

Peculiarities 

From the above definitions, it will be noticed that a negotiable 
instrument must be in writing. It must also be unconditional. With 
regard to the expression “unconditional” the Act says that the 
“promise or order to pay is not ‘conditional* within the meaning 
of Sections 4 and 5 by reason of the time for payment of the 
amount of any instalment thereof being expressed to be on the lapse 
of a certain period after the occurrence of a specified event, which 
according to the ordinary expectation of mankind, is certain to 
happen, although the time of its happening may be uncertain’*. As 
for example, if a bill is payable on the death of A, that event, 
according to the ordinary expectation of mankind, is certain to 
happen, and therefore, the bill would not be void on the ground of 
uncertainty. If, however, a bill is to be payable “on the marriage 
of it will be void on the ground of uncertainty because A might 
not marry at all. It should also be noted that a bill must contain 
an order to pay and not a mere request, therefore the words used 
must be imperative in effect. Another requirement is that it must 
be payable either on demand or at a deierminable future time . The 
bill or note ought to be for a sum certain. With regard to this the 
Act says that the sum payable is certain within the meaning of 
Sections 4 and 5 although it includes future interest, or is payable 
at an indicated rate of exchange, or is according to the course of 

exchange and although the instrument provides that on default of 

payment of an instalment the balance unpaid shall become due. 
The order or promise must be to pay money and money only. The 
definition also requires that the person to whom the bill is payable 
ought to be a specified person or that the bill should be payable to 
bearer. With regard to this the Act lays down that the person 
should be taken as specified although he is misnamed, or is design¬ 
ated by description only. 

The expression or order has, as far as bills of exchange are con¬ 
cerned, a peculiar meaning and must, as far as possible, be strictly 
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used in cases of instruments written in the English language, 
because doubt is thrown as to whether the use of other words would 
be construed as having a similar efTect. The words “or assigns”, 
“or agent”, “or attorney”, “or representative” would not be cons¬ 
trued as having the same effect as the words “or order”. 

An instrument drawn as “Pay only' 9 is not negotiable. Again 
where the indorsement on an instrument runs as “Pay A ” and does 
not include the words “or order” or “or bearer” the bill is 
negotiable in spite of this omission. The same rules apply to 
Government promissory notes, as under the rndian Securities Act 
of 1886, Section 6, the Negotiable Instruments Act is applicable to 
them. In this case Government promissory notes had been stolen, 
indorsements forged thereon and sold. When the rightful owners 
claimed them from the holders it was found that some of the loans 
were renewed. The court held that forgery gave no title and that 
Government promissory notes came under the Negotiable Instruments 
Act and that the plaintiffs should hand back all the notes, including 
those renewed. 

From what has been so far discussed it must not be thought 
that bills, promissory notes and cheques are the only negotiable 
instruments. Other instruments such as bank notes, bank drafts, 
dividend warrants, share warrants, scrips, bearer debentures and 
Treasury bills also enjoy the privilege of being “negotiable” by the 
custom and usages of trades and markets. Each case will be decided 
on its own merits. In other words, though our Negotiable Instru¬ 
ments Act no doubt deals only with bills, promissory notes and 
cheques, it by no means seeks to limit the number of negotiable 
instruments to these three documents; the Law Merchant , as inter¬ 
preted by the course, is left entirely a free hand in the work of 
extending the privilege to other instruments. 

Quasi-negotiable Instruments 

Railway receipts, bills of lading and dock warrants are referred 
to as “ quasi-negotiable ” instruments because they can be transferred 
by endorsement and or delivery but they aie not negotiable instru¬ 
ments as a bona fide transferee for value without notice does not 
get a title free of defects in the titles of former transferors. Simi¬ 
larly money orders, postal orders and share certificates are not 
negotiable instruments, neither is a mere I.O.U. unless it also 
contains words which make it a promissory note. 
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“Not Negotiable” Crossing 

If a chtque or bill is crossed generally or specialty bearing the words 
“not negotiable” or “payable to X only*', it shall not have, and 
shall not be capable of giving, a better title to the cheque than 
that which the person from whom he received it had. Such a cheque 
may be indorsed and transferred; but no subsequent holder receives 
a better title than the transferor even if he is an innocent holder 
for value without notice. This is generally done when the holder 
wishes to transmit the cheque or bill by post, or through some 
other medium by way of remittance, and wishes to protect himself 
from the risk of having to pay twice over in case it is stolen en 
route, and gets in the possession of some one who may be in a 
position to claim money on it as a “holder in due course for value”. 


Negotiable Security a Conditional Payment 

It may be noted that when a person gives a negotiable security 
t.e. t a bill or a promissory note, either by accepting, endorsing, or 
otherwise, to his creditor, it operates as a conditional payment 
only and not as a satisfaction of the debt, unless the parties agree 
to treat it as such. The usual presumption is that the giving of such 
an instrument is a conditional payment. A creditor can sue on the 
original consideration where a cheque, promissory note or bill of 
exchange was not accepted as a complete and unconditional satis¬ 
faction to his dues, as such an instrument is to be taken as a con¬ 
ditional payment and the dues of the creditor will be discharged 
only when the creditor receives the cash. 

Forms of Promissory Notes and Inland and Foreign Bills 

The simplest of these documents is a promissory note. 

Illustration 


A borrows from B Rs 100 or owes him that money, he may give to B a promis¬ 
sory note, in which he promises to pay B Rs 100 on demand, or at some other future 
date, with or without interest, according to arrangement between them. The 
simplest form would be as follows: 


Stamp 


To 


5(5, Mahatma Gandhi Road , 
Bombay , 16th June 1979 

On demand (or at three months after date) I 
promise to pay Mr. B the sum of Rupees One 
Hundred only. Value received. 


Rs 100-00 


(Sd.) A 


Mr. B 
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This instrument puts the debt in what is called a “tangible 
forrr f and f ] 9 the holder of it, has not only the consolation of 
having a written acknowledgment of this debt, as well as an instru¬ 


ment which evidences an acknowledgment of the debt, but also, 
in case he is in want of money and the debt is not due (where it is 
to be paid after some time), he can raise money on this promissory 
note by discounting it with a bank, i.e., selling it for its value less 
a charge made by the banker by way of discount, or transfer it to 


some other person to whom he (B) may be owing money. 


Merely because a document is described as a promissory note, 
does no* make it one. It must satisfy the statutory requirements. 9 
A document which does not contain an express promise to pay is 
not a promissory note. Mere mention of the date of maturity in a 
receipt cannot make it a promissory note. In Ambalal Purshottam - 
das <S Co. v. J. ! . Have, it was observed that a document cannot be 
construed as a negotiable instrument where proof of succession is 
needed to entitle a person to the money specified therein. One of 
the basic tests is that the payee or bearer must be certain. Therefore 
the words “we as well as our successors are bound herewith to 
fulfil your dues whenever and wherever you or your successors ask 
or demand the said sum” were held as not satisfying the test of 
certainty of the payee and the instrument therefore cannot be a 
promissory note. However, in the same case it was pointed out 
that the mere fact that the promissory note is written on a page in 
an account book of the creditors and therefore could not be nego¬ 
tiated from hand to hand, does not make it illegal or any the less a 
promissory note. 


The absence of the name of the payee would not render the 
promissory note invalid if the payee was known with certainty 
at execution. Where the payee was described as “son of P. C.” 
and the plaintiff who had lent money was the son of P. C. 
although not mentioned by name and the lender and the borrower 
knew it and although there were other sons of P. C. in existence it 
was held that the name must always be mentioned to make a pro¬ 
missory note valid is not sustainable in any modern Court of justice, 
equity and good conscience. 1 

With regard to a bill of exchange , it may be an inland or a 
foreign bill. We shall first take a simple-example of an Inland bill. 

~i Ponnuswami Chettiar v. P. Vellalmuthu Chettiar , 70 Mad. L. W. 260, (1957) 

! Mad. L J. 179; see also Brijraj Sharon v. Raghunandan Sharan (S) 

A.I R. 1955 Raj 85 (D.R.) 



Illustration 
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A, a retailer, buys goods from B, a wholesale merchant for, sayyRs tty/The 
arrangement is that A should have a credit for one month after the date of delivery 
of the goods and that a bill should pass between them. Therefore, B y when deliver¬ 
ing goods to A presents an invoice for the goods he has sold and also a draft of B 
which has to be accepted by A and returned to B, which makes it a complete 
document. The dratt as drawn would be in the following form. 

I 



56, Dr. D. Naoroji Road, 
Bombay, 20th July, 1979 

he month after date pay me or my order 
e sum of Rupees One hundred and Fifty only, 
for value received. 


Rs 150-00 


(Sd.) B 


The above draft, when accepted by A would bear across the 
face of it the following writing— 


ACCEPTED 
(Sd.) A 

Bombay , 20th July 1979 

The holder of this bill i.e. B can now hold it to till its due 
date, viz. 23rd August (which includes three days of grace) and 
recover Rs 150 on that date from A the acceptor. If B likes he may 
indorse it over to any one in payment of any debt owing, or if he 
happens to be in want of money before maturity of this bill, he 
may discount it with his banker, as in the case of the promissory 
note dealt with above. It will thus be noticed that in this case, 
though a obtains goods on a month’s credit, B obtains an instru¬ 
ment which renders almost the identical service that ready cash 
would have rendered, because he can either hold it on, or discount 
it and obtain cash, or use it in payment of his own debt to others. 

In the case of Joreign bills t.e. bills drawn on firms and indivi¬ 
duals outside the country, they are generally draw.? in sets of three, 
each part being numbered and called a 'via' and as soon as any of 
them is paid , ths others become inoperative. If, however, a person 
accepts or indorses different parts' of a bill in favour of different 
persons he and the subsequent indorsers of each part are liable on 
such part as if it were a separate bill (S. 132). As between holders 
m due course of different parts of the same set he who first acquired 
tit e to his part is entitled to the other parts and the money repre- 
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sented by the bill (S. 133). Whether a bill is inland or foreign is a 

question of fact. Even if a bill is drawn in a foreign language in 

England or India it will be an inland bill notwithstanding, if it 

answers the definition of an inland bill.* It must also be remem- 

bered that in the case of foreign instruments (except where there is 

a contract to the contrary) the liability of the maker , nr drawer of a 

foreign promissory note, bill or cheque is regulated by the law of the 

place where he made the instrument, and the liability of the acceptor 

and the indorser by the law of the place w here the instrument is made 
payable (S. 134). 

Illustration 

A I ill of exchange was drawn by A in California, where the rate of interest is 

per cent, and accepted by /?, payab'e in Washington, where the rate of interest 

js 6 pci cent. The bill is indorsed in India and is dishonoured. An action on the 

ill is brought pgainst B in India. He is liable to pay interest at the rate of 6 per 

cent only; but if A is charged as drawer. A is liable to pay interest at the rate of 
25 per cent flllus. to S. 14) 

In case of dishonour of such an instrument, the law of the place 
of pa) mem governs dishonour (S.135). 

Illustration 

A bill of exchange drawn and indorsed in India, but accepted payable in France 
is dishonoured. The endorsee causes it to be piotested for such dishonour, and gives 
notice thereof in accordance with the law of France, though not in accordance with 
the rules herein contained in respect of bills which are not foreign. The notice is 
sufficient (Illus. to S.135). 

If a negotiable instrument is made, drawn, accepted or indorsed 
out of India, but in accordance with the law of India, the circum¬ 
stance that any agreement evidenced by such instrument is invalid 
according to the law of the country where it was made does not 
invalidate any subsequent acceptance or indorsement made thereon 

London , 2 1st July , 1979 

Sixty days after sight of this First of Exchange 
(second and third of the same tenor and date un¬ 
paid, pay to the order of Messrs. Lyon, Sons & Co., 
Bombay, the sum of Rupees Two Hundred only. 

Value received. 

Rs 200-00 (Sd.) Lyon, Sons & Co. 

To 

Messrs. Jamshedji & Framji, Bombay _ 

2 Marseilles E.R . v. Land Co., (1885) 30 Ch. (598) 
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in India (S.136). They are drawn in a set so that they can be sent by 
different mails, or through different routes, to ensure at least one 
reaching its destination. 

The second would read as— 



London , 2lst July 1979 
Sixty days after sight of this Second of Ex¬ 
change (first and third of the same tenor and date 
unpaid) pay to the order of Messrs. Lyon, Sons & 
Co., Bombay, the sum of Rupees Two Hundred 
only. Value received. 


Rs 200-00 


(Sd.) Lyon, Sons & Co 


Messrs. Jamshedji & Framji, Bombay. 


The third would read as 




London , 21st July 1979 

Sixty days after sight of this Third of Ex¬ 
change (first and second of the same tenor and date 
unpaid) pay to the order of Messrs. Lyon, Sons & 
Co., Bombay, the sum of Rupees Two Hundred 
only. Value received. 


Rs 200-00 


(Sd.) Lyon, Sons & Co. 



esirs. Jamshedji & Framji, Bombay. 


An Inland bill or instrument is defined as a promissory note, 
hill of exchange or cheque drawn or made in India and made pay¬ 
able in or drawn upon any person resident in India (S. 11), where¬ 
as a foreign bill or instrument is defined as any such instrument not 
so drawn, made or made payable (S. 12). In English law, “an in¬ 
land bill is a bill which is or on the face of it purports to be 
(a) both drawn and payable within the British Islands, or (b) drawn 
within the British Islands upon some person resident therein. Any 
other bill is a foreign bill (S. 4 Bills of Exchange Act). The British 
Island would include the United Kingdom of Great Britain and 
Ireland; the islands of Man, Guernsey, Jersey, Alderney and Sark, 

and the Islands adjacent to any of them being part of the Dominion 
of Her Majesty. 
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Consideration 

As a negotiable instrument is also a contract consideration is 
necessary to support it, but unlike in the case of other contracts, 
ne^otiuble insiruments are presumed to stand on the bads of valuable 
consideration. The iu!es as to consideration are the same as those 
laid down by the Indian Contract Act except where they are oppo¬ 
sed to the provisions of the Negotiable Instruments Act. 

In the case ot every negotiable instrument the presumption , 
until the contrary is proved, exists that it was made or drawn for 
consideration, and that every such instrument, when it has been 
accepted, indorsed, negotiated or transferred, was accepted, indor¬ 
sed, negotiated or transferred for consideration [S. 118(a)]. This 
presumption may be rebutted by showing that the instrument was 
obtained trom its lawlul owner by means of fraud or an offence or 
that no consideration was in fact given. As the consideration here 
is presumed the party denying it has to prove his case. This of 
course applies to instruments which are negotiable. 

It is the usual practice to insert the words “value received" ot 
a similar statement of consideration in bills of exchange and pro¬ 
missory notes though in law they are nut necessary . It may be added 
that a person who holds a bill of exchange for collection with a 
lien on the bill is a holder of the bill for consideration. 3 

Accommodation Bill 

An Accommodation Bill , also known as a “kite or windmill”, is 
one which is drawn, accepted or endorsed, although no value has 
been given for it, that is, one for which the drawer or acceptor has 
received no consideration. According to Section 43 of the Negoti¬ 
able Instruments Act, “a negotiable instrument made drawn, accep¬ 
ted, indorsed or transferred without consideration, or for a consi¬ 
deration which fails, creates no obligation of payment between the 
parties to the transaction. But if anysuch party has transferred the 
instrument with or without indorsement to a holder for considera¬ 
tion, such holder, and every subsequent holder deriving title from 
him, may recover the amount due on such instrument from the 
transferor for consideration or any prior party thereto”. 

Illustration 

Where a bill i i drawn by A and accepted by B without consideration, as bet- 
ween A and B the want of consideration will be a good defence. If, however A 

3 (Royal Bank of Scotland v. Rahim Cassini & Son , 27 Bom. L.R. 506) 
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the drawer, transfers the bill to C for valuable consideration and C presents it on 
due date to the acceptor B , the original absence of consideration as between A and 
B cannot be urged against C and B as a defence. 4 

The person for whose accommodation the instrument has been 
made, drawn, accepted or indorsed cannot, if he has paid the 
amount, recover it from any person who became a party to accom¬ 
modate him. A party who has induced and other party to make, 
accept, indorse or transfer the instrument to him for a considera¬ 
tion which he has failed to pay or perform in full, cannot recover 
on it an amount exceeding the value of the consideration (if any) 
which he has actually paid or performed. 

Inchoate Instruments 


When a person signs and delivers to another a stamped paper in 
accordance with the law relating to negotiable instruments in blank, 
or partially written, he is thereby taken to give prunes jade autho¬ 
rity to the holder to make or complete upon it a negotiable instru¬ 
ment for any amount specified therein, and not exceeding the amount 
covered by the stamp , and thus, the person so signing shall be liable 
upon the instrument in the capacity in which he has signed to a 
holder in due course. A person who was not a holder in due course 
cannot recover any amount in excess of that intended to be paid 
thereunder by the person signing and delivering (S. 20). I his section 
is based on the rule of estoppel . Here the person by signing the docu¬ 


ment and delivering to others in blank or incomplete form, lays 
himselt open to this risk through his own act. The necessary condi¬ 
tion present here is that the document ought to be stamped accord¬ 
ing to rules applying to negotiable instruments and should have 
been given to a holder apparently with a view to be converted into 
a negotiable instrument. Not only the original holder, but even a 
subsequent holder may fill it up, but a mere agent for safe custody 
cannot. Besides, the docu nent must be filled in before it can be 


enforced. 


In the case of inchoate documents the most important princi¬ 
ple is that the person to whom it was given in an incomplete form 
must fill it up and deliver it to the third party who seeks to sue the 
party signing. Thus where a blank acceptance was stolen from the 


acceptor and thereafter filled in as a bill and was negotiated to a 
holder in due course it was held that as he had not delivered it to 
anybody the thief had no authority to fill it in. 5 


(Sakharam Mansram v. Gulabchund Tarachand y 16 Bom. L.R. 743) 
5 [Baxenclale v. Bennet , (1878) 3 Q.B.D. 525J 
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Illustration 

In one case the name oi the payee, B , was left blank by A and the instrument 
was delivered to B and subsequently payment of the amount due on the date was 
made to B. Thereafter B in collusion with his brother C (who knew that the in¬ 
strument had been discharged) inserted C’s name in the blank space and completed 
the instrument. It was held that A was not liable as B's authority as A's agent to 
complete the instrument under Section 20 came to an end when the amount of the 
note was paid to him. 6 

Lost Bill 

Where a bill of exchange is lost before it is overdue, the holder 
may apply to the drawer to give him another bill of the same tenor 
giving security to the drawer if required to indemnify him against 
all persons in case the lost bill should again be found, and in case 
the drawer refuses he may be compelled to do so [S. 45A]. This rule 
only applies to bills aid not to promissory notes and the right to claim 
a new bill is only against the drawer, but the section is silent as to 
whether the acceptor and indorser can be compelled to accept it and 
indorse respectively. 

Ambiguous Instruments 

When an instrument is so made out that it can be construed 
either as a promissory note or a bill of exchange, the holder may , at 
his election, treat it as either, and the instrument shall be thence¬ 
forth treated accordingly (S. 17). Tins occurs when drawer and 
drawee are the same person or where the drawer is a fictitious per¬ 
son or does not have the capacity to accept the bill or to contract. 
Once the holder makes his election, however, he is bound by it. 

Usances 

In some European countries bills are drawn at usances, i.c. 
payable after a period fixed by custom for payment of a draft drawn 
in one country on another and made payaole there. The usances have 
to be proved in each particular case by the person who pleads usance. 

parties to a negotiable instrument 

1. Drawer 

The drawer is the person who draws the bill or cheque. He is 
known as the maker in the case of a promissory note. The drawer 

*[S. Ahmad Ibrahim v. D . Ramadas, 1953 Mad. W.N. 853.63 Mad. I. W. 1083; 
A.I.R. 1954 Mad 532J 
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must sign the bill because although there is no objection to the bill 
being accepted before the drawer places his signature on it, it re¬ 
mains incomplete and cannot be issued. 7 

2. Drawee 

The drawee is the person on whom the bill or cheque is drawn 
and who is thereby directed to pay. 

3. Acceptor 

In the case of a bill of exchange, the drawee becomes the 
acceptor after he has signed his assent upon the bill, or if there are 
more parts than one, upon one of such parts and delivered it, or 
given notice of such signing to the holder or to some person on his 
behalf (S. 7). 

4. Payee 

The payee is defined as the person named in the instrument to 
whom or to whose order the money is by the instrument directed 
to be paid (S. 7). The drawer may make the bill or cheque payable 
to himself or may name another person to whom it has to be paid. 

5. Holder 

The holder of a promissory note, bill of exchange or cheque is 
defined as meaning any person entitled in his own name to the pos¬ 
session thereof and to receive or recover the amount due thereon 
from the parties thereto. Where the note, bill or cheque is lost or 
destroyed, its holder is the person so entitled at the time of such 
loss or destruction (S. 8). The holder of the bill may be the 
original payee named in the bill, or one to whom the bill is indor¬ 
sed over by the original payee. In the case of a bill or promissory 
note payable to bearer, the bearer is the holder. 

6. Holder In Due Course 

A holder in due course means “any person who for consideration 
became the possessor of a promissory note, bill of exchange or 
cheque if payable to bearer; or the payee or indorsee thereof, if 
payable to order, before the amount mentioned in it became pay¬ 
able, and without having sufficient cause to believe that any defect 
existed in the title of the person from whom he derived his 
title” (S. 9). 

7 M. Call v. Taylor , (1865) 35 L.J. (C.P.) 365 
- 26 - 
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It will be seen from the above definition that the holder should 
have become the possessor of the document before the amount men¬ 
tioned in it becomes payable and thus if a person takes the document 
after it has already fallen due, he will not be called a holder in due 
course. Further, he should take the instrument without having suffi¬ 
cient causa to believe that any defect existed . In English law if it could 
be proved that the holder took the document in good faith it would 
be sufficient, but in India under this section more than mere good 
faith is necessary and therefore, it would not be sufficient to show 
that he acquired the document honestly but was a little negligent. 
It should also be remembered that even a holder in due course cannot 
get good title if a previous endorsement was forged. 

With regard to a bona fide taking of the bill the fact that he 
paid full value for it will go a long way to prove it, whereas if 
much less than the actual amount of the bill is paid it will throw 
some doubt as to bona fide taking. In one case where a money¬ 
changer took a bank note for full value, giving actual cash for it, 
twelve months after he had received notice of a robbery, it was 
held that the circumstances of his forgetting or omitting to look 
for the notice was no evidence of mala fide* It may also be added 
that a promissory note, bill of exchange or cheque made, drawn or 
accepted payable at a specified place and not elsewhere must, in 
order to charge any party thereto, be presented for payment at the 
place (S. 08 ). 

A person cannot be said to be a holder in due course if it can 
be proved that to his knowledge there was a defect in the instru¬ 
ment which came into his possession and this is a matter which can 
only be proved by evidence . 9 A post-dated cheque drawn by a 
partner in his own favour was endorsed for consideration to a third 
party who knowingly accepted it. Here the third party must be 
diligent in the matter of making some further and independent 
inquiries about his cheque. If he neglects to do this, he cannot 
claim to be a holder in due course. The rule in Section 9 of the 
Negotiable Instruments Act which defines “holder in due course” 
js stricter than the rule of English Law as in India the payee or 
endorsee would be a holder in due course only if he obtained it 
“without having sufficient cause to believe that any defect existed 
in the title of the person from whom he derived his title .” 10 A 

8 (Raphael v. The Bank of England 17 C.B. 171). 

9 (Jwala Bank Ltd. v Habib Ahmed . A.I.R. 1952, Punj. 286). 

10 Sunderdas Sobhraj v. Liberty Pictures, (1956) 26 Com. Cas. 455; A.I.R. 1956 
Bom. 618. 
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person to whom a post-dated cheque is endorsed for valuable consi¬ 
deration and before due date for payment is a bolder in due course 
where he did not know of any arrangement between the drawer and 
the endorser that the cheque should be presented only alter all the 
goods ordered for had been delivered to the drawer. 11 [n Tarachand 
Kevalram V . Sikri Brothers ™ it was pointed out that a person who 
obtains an inchoate instrument for consideration and inserts his 
name as the payee does not thereby become a holder in due course. 
Section 9 of the Negotiable Instruments Act seems to contemplate 
and imply that there must be a negotiation or a transfer to the 
holder in due course by someone who had the authority to so 
negotiate or transfer the negotiable instrument. Further, the trans¬ 
fer should be of a negotiable instrument which an inchoate 
instrument is not. 

7. Indorser 

When the payee indorses the instrument i.e. 9 when he writes 
his name on the instrument with the intention of transferring it, he 
is also known as the indorser. 

8. Indorsee 

The person to whom it is indorsed is the indorsee. Indorse¬ 
ments are of various kinds, as we shall see later (S. 7 ). 

9. Drawee in Case of Need 

When, in the bill or in any indorsement, the name of any 
person is given in addition to the drawee to be resorted to in case 
of need, such person is called a “drawee in case of need”. 

10. Acceptor for Honour 

When a bill of exchange has been noted or protested for non- 
acceptance or for better security and any person accepts it supra 
protest for honour of the drawer or of any one of the indorsers, 
such person is called an “acceptor for honour”. 

Capacity of Parties 

The capacity of a party to draw, accept, make or indorse a bill 
or note is co-extensive with his capacity to enter into a contract. 
However, the peculiarity of the bill is that the incapability of any one 
party to the bill in no way diminishes the liability of the others. 

11 ( S . Hajee Mohd. Hcineef Sahib & Co. v. Abu Backer 69 Mad. L.W. 184, (1956) 

26 Com. Cas 182 (1956) I.M.L.J. 471). 

12 A.I.R. 1953, Bom. 290. 55 Bom. L.R. 231; I.L.R.; (1953) Bom. 717. 
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Thus a minor raay draw, accept or indorse and negotiate such 
an instrument so as to bind all except himself (S. 26). Majority in 
India is determined by the law of domicile. Under the Indian 
Majority Act of 1875 , every person domiciled in India attains his 
majority at the age of 18, but if before his attaining this age, a 
guardian of his person or property was appointed by a Court or 
the supervision of his property had been taken up by a Court of 

Wards, the period of majority would be extended to the age of 21 . 

Tilt: capacity oi a person of unsound mind , or a lunatic, to incur 
liability on a bill ot exchange is the same as his capacity to con¬ 
tract, as we have discussed in the chapter on Contracts. 

An agent duly authorised may make out, accept or indorse a 
cheque, bill or note in the name of his principal and thus bind the 
latter, h the agent signs in his own name he will be personally 
liable except to those who induced him to sign upon the belief that 
the principal only would be held liable (S.28). 


A legal representative of a deceased person who signs his name 
to a promissory note, bill of exchange or cheque is personally 
liable unless he expressly limits his liability to the extent of the 
assets received by him as such (S. 29). 


The i opacity of a joint stock company to draw, accept or indorse 
a bill of exchange, or make and indorse a promissory note or hundi 
depend * on its constitution or the nature of the business on the same 
principle as its power to contract as well as to borrow and lend 
money is determined. Such an instrument will be deemed to be 


made, accepted, drawn or indorsed on behalf of a company if so 
done by any person acting under its authority express or implied 
(S. 7, C^alpknies Act, 1956). 

V' \f ^ ef.C. F.PTaNCF, K 


o>tcceptance 

L acceptance j^thtSV issent 4>y tfjfyArawee to iht order of the 
dkayter w^Kchryassent ispress in writing on the bill with 

iits sig/atutQ \vith or without the\HvOrd “accepted”. Delivery after 
tence i 


i snu&ssa'-y to complete it 


' v 


II 


d be p*e/entetf to the drawee for acceptance because 
* until heWc^pbs^e^ not personally bound to pay. In the case of 
(1) a hill/payabhS^rter sight, or where (2) the instrument itself 
^*t^.a*s that it should be presented for acceptance, or where 
^ it is payable elsewhere than the place of business or residence 
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of the drawee, it must be presented for acceptance. The Act requi¬ 
res the assent to be written on the bill therefore an acceptance on 
a copy or a separate paper will not do. We have seen that a bill 
must be delivered after acceptance and on the same principle the 
bill must be delivered alter being endorsed to make the property 
pass. 


Similarly delivery is necessary to complete the making of a 
promissory note or the endorsement of a promissory note or cheque 
(S. 46). It should be noted that the mere fact of possession of a 
bill by the drawee cannot constitute acceptance. To fix the drawee 
with liability, acceptance by him of the instrument and not merely 
an acknowledgement of liability is necessary. However, as no 
particular form of acceptance is required an acknowledgment may 
be construed as an acceptance but it must satisfy the requirements 
of Section 7 and must appear on the bill and be signed by the 
drawee. 13 The delivery may be either actual or constructive. A 
constructive delivery arises where after acceptance the acceptor 
writes to the holder informing him of his having accepted the bill, 
Hundis may be accepted orally by local custom. 


When the bill is presented to the drawee for acceptance the 
presentor must if the drawee so requires allow the drawee forty- 
eight hours (exclusive of public holidays) to consider whether he 
will accept it (S. 63). In the case of bills payable after sight, pre¬ 
sentment for acceptance is necessary in order to fix the maturity of 
the bill (S. 61). The same rule applies to promissory notes payable 
after sight (S. 62). It should be noted that only the drawee or all 


or some of several drawees, or a person named in the bill as a 
drawee in case of need or an acceptor for honour can bind himself > 
by an acceptance (S. 33). Where there are several drawees of a bill ‘ 
of exchange who are not partners, each of them can accept for him- r j 

self but nooe of them can accept it for another without his author? 
rity (S. 34). * " ' 


Acceptance by Agent 



✓ I 


kd'1 


3 


S 



22 


A bill may be accepied^by the drawee’s ag^n£ 6n the latter’s 
behalf but the agent-Soaccepting must make that'point clear , or else 
he may be personally liable. A bill signed by directors or agents of 
a company must make it clear that they sign on behalf of the com- 
pany as its a gents. In determining whether the signature is that of 

18 Jagjivan Mavji Vithlani v. Mis Ranchhoddas Meghaji , 1954, S.C.J. 626 1954 
S.C A. 842; A.I.R. 1954 S.C. 554 (S.C.) 
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the principal or the agent, the construction most favourable to 
validity has to be adopted. 14 

We shall now proceed to discuss the various peculiarities as to 
“acceptance”. The “acceptance” may be general or qualified. 

General Acceptance 


A general acceptance is where the drawee signs his name on the 
bill with or without the word “accepted”, thereby signifying his 
assent to the bill. The signature of the drawee, even though it was 
placed on the back of the bill was held to constitute an acceptance. 15 


The acceptance must not state that the drawee is to fulfil his 
obligation in any other consideration than a payment of money. 15 
As a general rule the bill must always be accepted generally, and 
if the acceptor adds any qualification to it, it becomes a conditional 
acceptance, as we shall see later, in which case the drawer may 
either agree to such an acceptance or treat the bill as dishonoured 
by non-acceptance. 


Qualified Acceptance 

An acceptance may be qualified in various ways. It may be 
qualified as to the amount e.g . 9 a bill may have been drawn for 
Rs 500, whereas the acceptor, perhaps arguing that he owes only 
Rs 300, may accept for Rs 300, as “Accepted” for Rs 300 (three 
hundred) only. 

It may be qualified as to time where it undertakes the payment 
at a time other than that at which under the order it would be 
legally due, e.g., where a bill is drawn payable one month after 
date, the drawee accepts it as “Accepted payable three months 
after date”. 

It may be qualified as to place as where no place of payment 
being specified, it undertakes to pay at a particular place only, or 
where a place of payment being specified, it undertakes to pay at 
some other place only e.g., “Accepted payable at the Lloyds Bank 
and there only”. If, however, the acceptance is worded as “Accept¬ 
ed payable at the Bank of India Ltd.”, it is not qualified, because 
here the holder is not bound to present the instrument at the 

14 [Elliot v. Box Ironside (1925) 2 K.B. 301J 

15 [Young v. Glover (1857), 33 Jur. (N.g ) 637J 
18 Russell v. Phillips (1850), 14 Q.B. 891 
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hank and may present it for payment at the acceptor’s place of 
business. 

It may be accepted as payable in instalments , as “Accepted 
payable in monthly instalments of Rs 50”. 

It may be conditional declaring the payment to be dependent 
upon the happening of an event, e.g. y “Accepted payable when in 
funds”, or “Accepted payable when goods consigned are sold”. 

It may be partial as when a bill is drawn for Rs 3,000 and is 
accepted for Rs 1,000. 

The drawer or holder of a bill is not bound to agree to an accep¬ 
tance which is qualified. He can treat the bill as dishonoured, and 
move for remedies open to him on that ground. If, however, the 
holder of such a qualified acceptance acquiesces in the qualified 
acceptance, all previous parties whose consent is not obtained to 
such acceptance are discharged as against the holder and those 
claiming under him unless on notice given by the holder they 
assent to such acceptance (S. 86). This is because the drawer and 
endorser are In the position of sureties for the acceptor and the surety 
as we saw in the previous chapter, is released from his liability for 
any alteration in the terms without his assent. Ths English Bill of 
Exchange Act further lays down that if after notice the drawer or 
endorser does not express his dissent within a reasonable time, he 
shall be deemed to have assented. If the acceptor wishes to qualify 
his acceptance he should do so in the “clearest language” so that 
any person who sees it may not have the slightest doubt as to the 
nature of the acceptance. 

Liability of Drawer 

The drawer of a bill is not primarily liable unlike the maker of 
a promissory note. The drawer by drafting the bill undertakes 
that on due presentment to the drawee, it will be accepted and 
paid according to its tenor, but if the bill is dishonoured either 
by non-acceptance or non-payment he, the drawer, will compen¬ 
sate the holder if notia of dishonour is duly given to or received 
by him (S. 60). Thus it will be seen that the drawer’s liability is 
secondary or conditional. 

Liability of Drawee 

The liability of the drawee arises only when he accepts the bill, 
the only exception being in the case of the drawee of a cheque 
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having sufficient funds of the drawer in his hands (S. 31) and even 
then the liability is only towards the drawer and not the payee.” 

Liability of Acceptor or Maker 

With regard to the liability of the maker of a pro-note or the 
acceptor of a bill. Section 32 provides as follows— 

“In the absence of a contract to the contrary, the maker of a promissory note 
and the acceptor before maturity of a bill of exchange are bound to pay the amount 
thereof at maturity according to the apparent tenor of the note or acceptance 

respectively, and the acceptor of the bill of exchange at or after maturity is bound 

to pay the amount thereof to the holder on demand. 

In default of such payment as aforesaid, such maker or acceptor is bound to 

compensate any party to the note or bill or any loss or damage sustained by him 
and caused by such default”. 

This liability of the acceptor of a bill and the maker of a 
promissory note is absolute and unconditional. They are liable 
even though the instrument was not presented to them for payment 
on due date. The only case contemplated by the words “contract 
to the contrary* is that of an accommodation acceptor of a bill or 
maker of a note who is not bound to pay it if presented by a party 

to the accommodation, though he would of course be liable to a 
bona fide holder in due course. 

It will be seen here that the maker of a promissory note is 
bound to pay according to us tenor mainly because he has signed it 
and bound himself thereby. In the case of a bill of exchange, 
however, the drawee is not bound on it either to the payee men¬ 
tioned in it or to a holder unless and until he accepts it. If the 
drawee refuses to accept, the only remedy open to the payee or hol¬ 
der is to sue the drawer or the previous indorser. 

Only the drawee of a bill of exchange or all or some of several 
drawees, or a person named therein as a drawee in case of need or 
an acceptor for honour can bind himself by an acceptance (S. 33). 
Where there are several drawees of a hill of exchange who are not 
partners, each of them can accept it for himself, but none of them 
can accept it for another without his authority (S. 34). 

The acceptor Is defined by Section 7 as 

“After the drawee of a bill has signed his assent upon the bill or, if three are 
m ore p arts thereof than one, upon one of such parts, and delivered the same or 

" Uagjivan Mavi v. Ranchhoddas Meghji, A.I.R. 1954, S.C. 554; 1954 S.C.A. 842- 
(1954) 2 M.L.J. 202]. 
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given notice of such signing to the holder or to some person on his behalf, he is 
called the “acceptor**. 


Acceptor’s Liability for bill drawn in a fictitious name: An 
acceptor of a bill of exchange drawn in a fictitious name and payable 
to the drawer’s order is not, by reason that such name is fictitious, 
relieved from liability to any holder in due course claiming under 
an indorsement by the same hand as the drawer’s signature, and 
purporting to be made by the drawer (S. 42). 

The above section is based on the following rule of the English 
Common Law — 


“Where a bill is drawn in the name of a fictitious person payable 
to the order of the drawer the acceptor is considered as under¬ 
taking to pay to the order of the person who signed as the drawer, 
and therefore an indorsee may bring evidence to show that the 
signature of the supposed drawer, to the bill and to the first indor¬ 
sement, are in the same handwriting”. 18 

In such a case as the drawer is fictitious and the bill is drawn 
to his own order the drawer and the payee are one and the same 
person and fictitious. Therefore, before such a bill can be negotiated, 
the supposed drawer must indorse it in his own handwriting. 

It should be noted that the acceptor is liable in such a case 
only to a holder in due course and not to a holder who knew or had 
reason to believe that the drawer or the payee was a fictitious person. 


Bills Retired and Rebate 

A bill is said to be retired when it is paid before its due date. 
Here if the acceptor of a bill left with a banker for collection offers 
payment to the banker less interest for the remaining period he 
should consult his customer before taking the payment. Frequently 
“rebate ” is allowed on the bills retired with the consent of the hol¬ 
der which is an allowance made to the acceptor for early payment. The 

rebate is computed on the amount of the bill for the remaining 

period at an agreed rate. There is one other meaning of the word 
“rebate”. In the case of bills discounted by a banker at the accounts 
closing period, the balance of discount, which is not earned during 
the year for bills not yet due, is carried over to the next year and 
is called in the accounts “Rebate on bills discounted”. 


18 Copper v. Meyer (1820), 10 B. & C. 468 
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INDORSEMENT 


Definition 

An endorsement is defined by Section 15 as— 

When the maker or holder ot a negotiable instrument signs the same, other¬ 
wise than as such maker, for the purpose of negotiation on the back or face thereof 
or on a slip of paper annexed thereto, or so signs for the same purpose a stamped 

paper intended to he completed as a negotiable instrument, he is said to indorse the 
same, and is called the indorser.” 

It will here be seen that the indorsements, though they are 
usually written on the hack of a document, may be on the face or 
on a separate paper attached to the instrument. It is, of course, 
desirable that the indorsement be in ink though one in pencil is not 
bad and has been held as within the custom of merchannts in 

England. 19 

If a bill, is made payable to more than one payee, they must all 
indorse unless they are partners in a trading firm, when one of the 
indorsees can sign on behalf of all. When the payee’s name is 
wrongly spelt the indorsement should be in the same spelling as the 
instrument, but the payee may add thereafter his correct signature. 

Effect of an Indorsement 

When a negotiable instrument is indorsed and delivered to the 
indorsee, the property therein together with the right of further 
negotiation, passes to the indorsee. It must be noted that the indor¬ 
sement on a bill of exchange, promissory note or a cheque made 
payable “to order” must be made on the instrument itself and that 
a transfer by means of a sale deed alone is not a negotiation nor is 
the transferee a holder thereof within the meaning of Section 8 of 
the Negotiable Instruments Act and cannot claim the rights of a 
holder under Section 43 of the Act. 2 ° The difference between a trans¬ 
fer by endorsement and a transfer otherwise than by endorsement 
(e. by a transfer deed executed by the transferor) of a negotiable 
instrument is that in the latter case the assignee will get the same 
right as the assignor whereas an assignee by endorsement would 
have all the rights and advantages of a holder in due course of a 
negotiable instrument. 21 But it is quite open to the indorser to 
restrict or exclude such right or merely to constitute the indorsee 
an agent to indorse the instrument for some other specified 

13 Geary v . Physic , 5 B. & C. 324 

*° Jang Bahadur Singh v. Chander Bali Singh (1939) All, 419 
31 Seshachaiam Naidu v. Venkatachalam Chetty t A.I.R. 1954, Mad. 820 
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person (S. 50). Thus when the indorsements are placed as “Pay the 
contents to C only”, or “Pay C for my use” or “Pay C or order 
for account of B’\ or “The within must be credited to C”; the 
indorsements exclude the right of further negotiations by C. 

An indorsement is not bad simply because besides the state¬ 
ment transferring the instrument it adds a statement as to the pay¬ 
ment of consideration; e.g. “Pay the contents to C, being part of 
the consideration in a certain deed of assignment executed by C to 
the indorser and others” [ill (g) S. 50]. Such an indorsement does 
not exclude the right of further negotiation by C. The endorsee of 
a promissory note was held entitled to the amount under the pro- 
missory note and not merely the amount which he might have been 
proved to have actually paid for the endorsement or assignment of 
the promissory note in his favour. 22 

In case a person who is not a party to the bill indorses it, he 
is in the position of a surety or guarantor to all subsequent holders. 

Liability of Indorser 

With regard to the Indorser, his position is that, in the absence 
of a contract to the contrary, if a person indorses and delivers a 
negotiable instrument before maturity, without in such indorse¬ 
ment expressly excluding or making conditional his own liability 
by making it sans recours, as we shall see later, he is bound to 
make good to every subsequent holder, in case of dishonour of the 
drawee, acceptor or maker the loss of damage caused to such sub¬ 
sequent holder through such dishonour. This is, of course, subject 
to the condition that due notice of dishonour has been given to or 
received by such indorser. Every person who becomes an indorser 

after dishonour is liable as upon an instrument payable on demand 
(S 35). 

The indorser not only transfers the document and his right, 
title and interest in it to the indorsee-and in case of the bona fide 
holder even a better and complete title though his own title maybe 

defective—but he also undertakes that incase the bill or note is 

not paid when duly presented for payment according to its tenor, 
c (the indorser) will himself pay. The condition precedent here is 
t at It should be presented for payment on the date and in case of dis- 
onour due notice should be given to him. Thus every prior party to 

U Reddiar v- Chidambaram Pillai, (1954) 2 M.L.J. 32 2; A.I.R. 1954 
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a negotiable instrument is liable thereon to a holder in due course until 
the instrument is duly satisfied (S. 36). The maker, the drawer until 
acceptance and the acceptor are principal debtors to a holder in due 
course, whereas the other parties are liable as sureties for either 
maker, drawer or acceptor (S. 37). Thus indorsers are in the posi¬ 
tion of sureties to all subsequent parties for the prior indorsers, 
and the drawer of a bill before acceptance, the acceptor and the 
maker, are principal debtors. As between the sureties, each prior 
party is in the absence of a contract to the contrary, liable as a 
principal debtor to each subsequent party (Ss. 37 & 38). 

Illustration 


A draws a bill payable to his own order on B t who accepts it. A afterwards 
indorses the bill to C, C to D, and D to E. As between JTand B, B is the principal 
debtor, and A , C and D ate his sureties. As between E and A, A is the principal 
debtor, and C and D are his sureties. As between E and C, C is the principal 
debtor and D is his surety. 

The holder, however, must see that he does not impair any of 
the prior indorsers’ rights because if he does so the said indorser 
will be discharged from his liability. 

Illustration 

A is a holder of a bill of exchange made payable to the order of B which 
contains the following indorsements in blank— 


First indorsement 
Second indorsement 
Third indorsement 
Fourth indorsement 


“B” 

“Peter Williams** 
“Wright & Co.** 
“John Rozario.’* 


This bill A puts in suit against John Rozario, and strikes out, without John 
Rozario’s consent the indorsements by Peter Williams and Wright & Co. A is not 
entitled to recover anything from John Rozario (S.40). 

This is because every indorser undrtakes to indemnify his subse¬ 
quent indorser or holder under him provided his rights are left unimpai¬ 
red so that he can step into the shoes of the party he indemnifies as far 
as his right of recovery from prior parties is concerned. 


Again, if a drawee accepts a bill on which there is a forged 
Indorsement of which he knows or has reason to believe that it is 
forged, he cannot refuse to pay on that ground. It would, of course, 
be otherwise if the acceptor did not know that the indorsement was 
forged (S. 41). 


JU1IU 


An indorsement by a rubber impression or in any other- 

of the facsimile signature is valid at law, if placed by the person 
whose signature it purports to be or through his authority, bul 
bankers refuse to accept such indorsement. 
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Indorse is the person to whom the bill is indorsed i.e , the 
person specified to receive the amount mentioned in the 
instruments (S. 16). 


Different Classes of Indorsement 


The indorsement may be 



(1) Biank i.e., only a signature. 

If the instrument is indorsed in blank it will be payable 
holder thereof even though originally payable to order (S. 16). A 
blank indorsement is effected by the holder writing his signature 
only on the document. This makes the instrument transferable by 
delivery and equivalent to “payable to bearer”. 

An instrument which bears a blank indorsement may be after¬ 
wards indorsed in full by the holder and in that case the amount 

of it cannot be claimed from the indorser in full except by the 
person to whom it has been indorsed in full or by one who derives 
title through such person (S. 55). Here the position is that where 
an instrument indorsed in blank in the first instant is afterwards 
indorsed specially, the bill remains transferable by delivery in 
connection with all parties prior to the special indorsement, but 
with regard to the special indorsement the person to whose order 
it is indorsed should indorse it to give it further negotiation. 

In India, according to Section 85 (2) a bearer cheque remains a 
bearer cheque notwithstanding any endorsement appearing thereon. 
This sub-section provides that “where a cheque is originally expres¬ 
sed to be payable to bearer, the drawee is discharged by payment 
in due course to the bearer thereof, notwithstanding any endorse¬ 
ment whether in lull or in blank appearing thereon, and notwith¬ 
standing that any such endorsement purports to restrict or exclude 
further negotiation”. 

(2) Special or Full, is made up by adding to the signature of 

the indorser a direction to pay the amount to, or to the order of, a 
specified person (S. 16) e.g.. 


Pay to John Smith or order, 
(Sd.) WILLIAM GREEN. 

(3) Partial, e.g., where only a part of the amount of the bill is 
transferred. This does not operate as a negotiation of the instru¬ 
ment; but where such amount has been partly paid, a note to that) 

effect may be indorsed on the instrument which may then be 
negotiated for the balance (S. 56). 
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Illustration 

(a) If, therefore, a bill for Rs 100 is indorsed in favour of A for Rs 50 only, 

it is a partial indorsement and therefore invalid for negotiation, but if the whole 

amount is indorsed over to A and B jointly, the indorsement would of course be 
good for the purpose of negotiation. 

(b) If a bill for Rs 100 is indorsed “Pay Rs 20 to A and Rs 80 to B'\ it would 
also be invalid for negotiation though here the full amount is transferred. 

(c) In Thambusami Reddiar v. Chidambara'Ti Pi/lai 23 , the promissory note 
was for Rs 429-S-O and the assignment was for only Rs 260. It was held that the 
endorsee was entitled to the lull amount due under the promissory note (i e., 
429-8-0) and not what the endorsee might have paid by way of consideration to the 
endorser. 

(4) Restrictive, t.e., (a) where it prohibits further negotiation, 
as “Pay to M only’’, or ( b ) restricts the indorsee to deal with the 
bill as directed by the indorser, as “Pay to xt or order for collec¬ 
tion” (S. 50). 

(5) Sans recours, i.e., where the indorser makes it clear that 
the indorsee or subsequent holders should not look to him for 
payment in case of dishonour. 

Illustration 

If A indorses a bill sans recours “without recourse” to B, and if B t agrees to 
take it with such an indorsement, he takes it with the understanding that in case he 
( B) fails to recover money from the acceptor or any of the previous indorsers to A, 
he ( B ) cannot sue A on the bill. If an indorser who has excluded his own liability 
afterwards becomes the holder of the instrument, all intermediate holders are liable 
to him c.g. t A is the payee and holder of a negotiable instrument. Excluding 
personal liability by an indorsement “without recourse”, he transfers the instru¬ 
ment to B, and B indorses it to A. A is not only reinstated in his former rights, 
but has the rights of an indorsee against B and C (S. 52». 

(6) Conditional, i.e., here some condition is attached to the 
indorsement. According to English luw the person paying may 
ignore the condition, but in India if an acceptor accepts a bill after 
it was conditionally indorsed, he should respect the condition. 
There is no decided case on the point and the question, according 
to Chalmers, may be regarded as an open one. 

(7) Facultative, i.e., the indorsement waives some of the 
holder’s duties towards the indorser, e.g., “notice of dishonour 
waived”. Here a subsequent party need not give him such a notice. 

(8) Sans frais, i.e., the endorser does not want any expense to 
be incurred on his account on the bill. 


21 (1954) 2 M.L.J. 322. 
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Indorsement by a Person Deceased 

A negotiable instrument payable to order which has not been 
indorsed by the person deceased; or which has been indorsed by the 
deceased but who died before delivery, cannot be negotiated by 
delivery only, by his legal representative (S. 57). 

Illustration 

If X , in whose favour a bill is drawn, indorses it and dies before delivering it, 

his executors or administrators cannot negotiate it on the indorsement of the 

deceased but should re-indorse it themselves in their legal capacity of executors or 
administrators. 

Indorsement of a Lost Instrument or One Obtained by Fraud 

When a negotiable instrument has been lost or has been obtained 
from any maker, acceptor, or holder, by means of an offence or 
fraud, or for an unlawful consideration , no possessor or indorsee who 
claims through the person who found it or obtained it by such 
unlawful means is entitled to receive the amount due thereon from 
the maker, acceptor, holder or any party prior to such holder, 
unless such a holder wa3 the holder thereof in due course (S. 58), 

Under this section would fall instruments obtained by theft 

fraud, and unlawful consideration. In the case of stolen instruments 

the thief, of course, gets no titie and cannot enforce it against 

parties to it, but if the instrument happens to be payable to bearer 

or indorsed in blank by a rightful holder, and the thief delivers it to 

an innocent holder in due course for value the said holder gets a 

good title and will be protected. 24 rhe plea oj fraud is good only 

against the party who is guilty oj it or against his transferee who knew 

of the fraud when he took it. It will not affect the rights of a holder 

in due course. The same rule applies to instruments obtained for an 
unlawful consideration. 

Forged Indorsement 

The above protection given by Section 58 does not extend to 
lorged indorsements because of the rule “jforgery gives no title' 9 . 
Forgery is a signature placed without authority and with a fraudulent 
intention. Such a signature is wholly inoperative on a bill as on any 
other instrument and, as we shall see, even a holder in due course 
of a negotiable instrument cannot derive any title under a forgery. 

Where an instrument is indorsed in full, the signature of the 
person to whom or to whose order the instrument is negotiated is 

" Ra Phae v. Bank of England ( 1825), 17 C.B. 161 
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necessary because in the case of an indorsement in full , title can only 
pass through the indorsement. If such an indorsement is forged even a 
holder in due course does not get a good title. 26 

Illustration 

Where a draft drawn by a bank payable to A is endorsed by B as A in favour 
of a firm, no legal title passes to the firm as B's act amounts to a forgery. The 
endorsement through which a holder in due course of a negotiable instrument 
claims must be genuine. 

Thus in the case of a forged endorsement, it is not only that the 
holder in due course has a defective title but he has no title at all. 
In case such a holder obtains as the holder would be deemed to be 
holding the amount for the use of the true owner.- 6 

It is however different in the case of an instrument endorsed in 
blank because here no further indorsement is necessary as the title 
passes through mere delivery. Thus because the holder of an instru¬ 
ment indorsed in blank does not derive his title through a subse¬ 
quently forged indorsement, he is entitled to ignore the forgery and 
sue any of the parties to the bill. 

Transferee after Maturity or Dishonour 

The holder of a negotiable instrument who has acquired it after 
dishonour, whether by non-acceptance or by non-payment, with notice 
thereof, or after maturity, has only as against the other parties, the 
right of his transferor (S. 59). 

The acceptor of a bill of exchange,when he accepted it deposit¬ 
ed with the drawer certain goods as a collateral security for the 
payment of the bill , with power to the drawer to seli the goods and 
apply the proceeds in discharge ol the bill il it is not paid at 
maturity. The bill not having been paid at maturity, the drawer sold 
the goods and retained the proceeds, but indorsed the bill to A. s 
title is subject to the same objection as the drawer s title. (Illus to 

S. 59). 

It will thus be seen that a transferee who takes a bill after date of 
maturity , even though he does so for a valuable consideration, is not 
a holder in due course . The same rule applies to one who takes it 
after it is dishonoured, provided he has notice of dishonour. 

This does not mean that a negotiable instrument cannot be 
negotiated or transferred after maturity. Section 60 clearly lays 
down that it can be transferred or negotiated—except by the maker, 

Mascarenhas v. Mfercant ilr Bank of India 34 B.L.R. 1; Thorappa v. Umedmatj /, 

25 Bom. L.R. 603 

26 Pd, Ram Charan v. Kunwar Lai Thappcr, A.I.R. 1957 All. 104 
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drawee or acceptor after maturity—any number of times after the 
due date of payment. Its negotiability terminates on payment or 
discharge of this document at maturity or after it by the person 
ultimately liable to pay. If the instrument is paid before maturity it 
can still be negotiated by the person who paid for it, as the pay¬ 
ment is not made in due course according to law in such a case. 

If a bill is made payable to more than one payee they must all 

indorse unless they are partners in a trading firm, when one of the 

indorsees can sign on behalf oi all. When the payee’s name is 

wrongly spelt the indorsement should be in the same spelling as in 

the instrument, but the payee may add thereafter his correct 
signature. 

Signature 

It is necessary that the drawing, accepting and indorsing of a 
negotiable instrument should be made through the signatures of the 
drawer, acceptor and the indorser respectively. The signature may 
be in any form so long as it indicate the intention and the identity of 
the person who signs. If the signature is misspelt or not placed in 
the usual form that will not itself invalidate the instrument 7 

The signature of the indorsement on a hill is the name of the 
party so placing his signature or that of the firm which he repre¬ 
sents with proper authority. The law says that in case of a partner¬ 
ship, a bill or a note can be drawn, accepted, and indorsed, in the 
regular course of the business of partnership, by any of the partners 
in the firm’s name, or if the partnership agreement specially provi¬ 
des, by the partner who has charge and management of the firm 
under this agreement. The manager of a firm or company may draw 
accept, and indorse bills of exchange in the regular course of the 

business of the firm, whereas a manager or assistant holding a 
power-of-attorney would sign as— 

JOHN RefilNSON 

A manager, agent or secretary of a comg^ny woul d sign as— 

For the Lending and Borrowing CorpfrfSrfi^ 

l.’kaTXram 

If, on the contrary, L. Rajaram signs 

Manager 

_ The Le nding and Borrowing Corporation, Ltd., 

37 Leonard v. Wilson ; (1834) 2 Cr. & M. 589 
-27- 
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the signature will not be reckoned as one by the manager of the 
company on its behalf, but will be considered at law as the personal 
signature of L. Rajaram. It must also be borne in mind that in 
cases of per pro signatures it is clear that the person placing such a 
signature claims his authority to sign under a power-of-attorney. 
This puwtr-of-attorney may be either very limited or very wide and 
general, and, therefore, before accepting this type of signature on 
any important document, or on a bill for a large amount, care 
should be taken to inspect the power with a view to ascertain whe¬ 
ther the signature on such a document fall within the scope of the 
authority of the person signing. It must also be noted that if John 
Smith holds a power-of-attorney from the firm of Messrs. Ralli 
Bros., and if he happens to have granted a power-of-attorney to his 
friend Thomas Williams, Williams cannot sign for Ralli Bros., and 
therefore,a signature such as the following should not be accepted:— 


Ralli Bros., 
per pro John Smith 
THOMAS WILLIAMS. 

On the same principle, directors of a company when they sign 
ought to sign as— 


For The Lending and Borrowing 


Corporation, Ltd. 

HTRJI NATHOO 
HAROON KHALILI, 

Directors 


But if they sign as 


HIRJI NATHOO 
HAROON KHALILI, 
Directors 


The Lending and Borrowing Corporation , Ltd . 


it will be considered at law as their signature and not on behalf of 
the company. 


The signature on a bill or note may be by a mark , as we have 
seen above, provided there is evidence to prove that the person signing 
by mark , habitually signs in that fashion . 


A private individual can sign through a duly authorized agent on 
the same footing as a corporation or a joint-stock company. Here 
the agent may either sign the name of the principal without adding 
his own name or stating that he acts for him, or the agents may 
sign his own name and then make it clear that he signs for the 
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principal named. An authority to draw a bill will not necessarily 
imply an authority to indorse. Again, general authority to transact 
business and to receive and discharge debts does not by itself 
confer a power to accept or indorse bills of exchange (S. 27) If 
however, the agent signs his own name only and does not indicate 
that he signs for his principal he will be personally liable on the 
instrument to all except those who induced him to sign upon the 
belief that the principal only will be liable (S 28). If a person 
purports to sign for another without authority, the signature will 
be as inoperative as a forgery.^e But where an agent signs in excess 
of authority a holder in due course will be protected. 


PRESENTMENT 


Presentment for Acceptance 

A bill of exchange payable after sight must be presented to the 

drawee thereof for acceptance, if he can. after reasonable search 
be found, by a person entitled to demand acceptance within a 
reasonable time after it is drawn, and during business hours on a 

business day. In default of such presentment, no party thereto is 
liable thereon to the person making such default. 

. _,. If the draw ee cannot, after reasonable search, be found the bill 
is dishonoured. 


If the bill is directed to the drawee at a particular place it 
must be presented at that place. If no particular place is mentioned 
must be presented at his usual place of business, if any, or at his 
residence. If at the due date for presentment he cannot, after 
reasonable search, be found there, the bill is dishonoured. When 
authorized by agreement or usage, a presentment through the post 
omce by means of a registered letter is sufficient (S 61). 

If the drawee has died presentment for acceptance or payment 

may be made to his legal representative and where he is insolvent 
to his assignee (S. 75). 


The necessity of presentment for acceptance lies in the fact that 

ere the holder is in a stronger position. Before acceptance he was 

m a position to enforce payment from the drawer and the nrior 
indorsers ,n case the drawee failed to pay, but he cannot enforce 

payment from the drawee who has not accepted because in law no 
p ^lf^fhas_not signed the bill himself or through a duly empowered 
” Bank of Bengal v. Macleod, 5 I. A. I. 
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agetii cad be made liable on it. The holder thus is under no legd 
obligation either to the drawee or drawer or indorser or present the 
bill for acceptance , as he is to present it on due date for payment, 
except in the case of a bill payable after sight or when be has specifi¬ 
cally agreed to do so. To put it briefly, the presentment for acceptance 
though noi obligatory , is desirable , being in the interest cf the holder. 

Presentment Jur acceptance is excused and the bill treated as 
dishonoured in the two obligatory cases mentioned above, in any of 
the following circumstances:— 

(1) Where the drawee cannot after reasonable search be found 
(S. 61). 

(2) Where the drawee becomes insolvent, when it may be made 
to his assignee (S. 75). 

(3) Where the drawee is dead, when it may be made to his 
legal representative (S. 75). 

(4) Where the drawee is a fictitious person (S. 91). 

(5) Where the drawee is incapable of contracting (S. 91). 

(6) Where though the presentment is irregular, acceptance is 
refused on some other grouad [S. 41(2) Bills of Exchange Act]. 

A promissory note , payable at a certain perio'd after sight must be 
presented to the maker thereof for sight if he can, after reasonable 
search, be found by a person entitled to demand payment, within a 
reasonable time afrer it is made and during business hours on a 
business day. Iu default of such presentment, no party thereto is 
liable thereon to the person making such default (S. 62). 

The holder of a bill must, if so required by the drawee of a 
bill of exchange presented to him for acceptance, allow the drawee 
forty-eight hours (exclusive of public holidays) to consider whether 
he will accept it (S. 63). This section is based on the English Com¬ 
mon Law rule. IJ the holder of a bill of exchange allows the drawee 
more ihan forty-eight hours (exclusive of public holidays), all previous 
parties including the drawer not consenting to such allowance are 
discharged from liability to such holder. 


Presentment for Payment 

Promissory notes, bills of exchange, and cheques must be 
presented for payment to the maker, acceptor or drawee thereof 
respectively, by or on behalf of the holder as provided by the Act. 
In default of .such presentment the other parties are not liable to 
such holder (S. 64). Here of course the acceptor still remains 
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liable unless otherwise provided in the instrument itself as we have 
already seen. The same rule applies to hundies if they are not 
presented for payment on due dates, /.«., the acceptor remains 
liable.- 9 Where authorised by agreement or usage, a presentment 

through the post office by means of a registered letter is sufficient 

(S. 64). 

The presentment must be made during the usual hours of busi¬ 
ness, and if at a banker’s during banking hours (S. 65). In English 

Law, in the case of a non-trader the presentment is required to be 
made at any time before the hours of rest in the evening but this 

does not apply to India Where the presentment is made at an 
unreasonable hour but payment is refused on some other ground, 
the bill is taken to be duly and properly presented. 

A promissory note or a bill of exchange mad e payable at a 
specified time must be presented for payment on maturity. If the 
presentment is not made on the due date, all parties except the 
maker, acceptor or drawee are discharged (S. 66). A negotiable 
Instrument payable on demand must be presented for payment 
within a reasonable time after receipt by the holder (S. 74). It was 
held in Jhandu Lai Mithuialv. Wilayatl Begum 30 that no presentment 

for payment is valid unless it is made after the bill has reached 

maturity. 

If a promissory note is made payable by instalments it must be 
Presented for payment on the third day after the date fixed for pay¬ 
ment of each instalment, failing which it will have the same effect 
as non payment of a note at maturity (S. 67). 

If the instrument is made payable at a specified place it must be 
presented for payment at the place in order to make the maker or 
drawer liable thereon (S. 69). Where it is not made payable at any 
specified place, it must be presented for payment at the place of 
usiness, if any, or at the usual residence of the maker, drawee or 
acceptor as the case may be (S. 70). If the acceptor or drawee or 
maker has no known place of business or fixed residence and no 
P ace is specified in the instrument, the presentment may be made 
r° him wherever he can be found (S. 71). 

With regard to presentment for payment within a reasonable 
time a distinction has to be made between bills of exchange payable 
O—demand and promissory notes payable on demand, as the latter 

!o L,d v - Hormusji Pestonji (1930), 52 All, 696. 

UVZ5) 47 A1J: 572 
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are not intended for immediate payment and are treated as con¬ 
tinuing securities, while bills are not so treated. In Kulyanasundaram 
Ayyar v. Subramanya Ayyar 31 a period of 10 months was held not to 
be an unreasonable time within which presentment was to be made 
of a pronote between parries who were not merchants. In the same 
case it was also held that a delay of 6 or 7 days in issuing notice of 
dishonour is not an unreasonable delay in such a case although it 
would be fatal in the case of a bill of exchange or hundi. 

To summarise, as to presentment for payment — 

(1) When the bill or note is payable on demand the presentment 
must be made within a reasonable time. 

(2) If payable after the expiry of some time it must be presented 
on the due date. 

(3) It must be made at a reasonable hour and place. 

(4) If made at a proper time and place and no person is found 
no further presentment need be made. 

(5) If the acceptor, maker or drawee is dead it should be pre¬ 
sented to his legal personal representative. 

(6) If the acceptor, maker or drawee is insolvent, to his assignee. 

(7) If there are two or more acceptors who are not partners it 
should be presented to all. 

Presentment for payment is excused and the instrument may be 
treated as dishonoured in the following circumstances (as specified 
in Section 76)— 

(1) When presentment is intentionally prevented. 

(2) When the instrument is payable at the place of business of 
the acceptor, maker or drawee and he closes it during the usual 

business hours. 

(3) When the instrument is payable at a specified place and no 
person authorised to pay it attends the place of payment during the 

usual business hours. 

( 4 ) When the instrument is not payable at a specified place and 
the person liable to pay cannot be found after due search. 

(5) When presentment is waived either expressly or impliedly. 

(6) As against the drawer, when he could not suffer damage 
through non-presentment, r. g. in the case of accmmodation bills 
drawn for the accommodation of the drawer. 


8t (1954) 1 M. L J. 506, 1914 M.W.N. 174 
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With regard to (6) above, burdeu of proving, that the drawer 

could not suffer damage from the want of such presentment lies on 

the person suing. This burden is, however, very slight and is easily 

discharged in a case where the drawer and the drawee are one and 

the same person as in such a case the drawer must be deemed to 

know the due date of payment and that no payment had been made 
at maturity. 32 


Present 


II 


ent of a Bill at Bank 


If a bill is made Payable at a specified bank where it has been 
duly presented for payment and dishonoured, if the banker so 
negligently or improperly keeps, deals with or delivers back, such 

bill as to cause loss to the holder he must compensate the holder 
for such loss (S. 77). 


CHEQUES 


Definition 

A cheque is defined as: “A cheque is a Bill of Exchange drawn on 
a specific Banker and not expressed to be payable otherwise than on 
demand ”. Thus it will be noticed that if a bill payable on demand 
either to bearer or order is drawn on a specified Banker, it is a 
cheque both under the definition of Negotiable Instruments Act, 
Section 6, and the English Bills of Exchange Act, Section 73. It is 
stated to be mandate or command an the Banker from his customer , 
which mandate must be obeyed stietly according to its terms so long 
os there is sufficient money to the credit of the customer . Where the 
Banker by some negligence dishonours a cheque, which is regular 
in all other respects, in spite of there being sufficient credit to his 
customer’s account, he is liable to be sued for damages by his custo¬ 
mer on the ground that the customer’s credit is thereby impas- 
e d. The damages will be substantial in case the customer is a 
businessman or merchant and the principle will be smaller the 
cheque greater ihe damage . 

It may be noted however, that bank's authority to pay the cheque 
is terminated, if (1) the customer countermands payment, or (2) it 
hears of the customer’s death, or (3) if a receiving order is made 
against the customer in the Bankruptcy Court of England, or an 
Adjudication Order of our Insolvency Court. 


51 Kanhayala! v. Ramkumar , A. I. R. 1956 Raj 121 D. B. 
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Difference Between Cheques and Bills of Exchange 


The following are the main points of difference between a 
cheque and a Bill of Exchange. 


(1) A cheque must always be payable on de 
a bank. 


ii 


and and drawn on 


(2) Cheques are not entitled to any days of grace as Bill of 
Exchange are incase they are payable at the expiry of a period 
stated in the bill. 

(3) Cheques are not required to be accepted, whereas bills of 
exchange require acceptance. 

(4) It is not necessary that the holder should give notice of 
dishonour of the cheque to the drawer as is compulsory in case of 
bills of exchange. 


Presentation of a Cheque 

A chque in order to charge any person except the drawer, must 
be presented to the banker upon whom it is drawn within a reason¬ 
able time after delivery thereof by such person (S. 73). In order 
to charge the drawer, a cheque must be presented at the bank 
before the relation between the drawer and his banker has been 
altered to the prejudice of the drawer. The drawer would be dis¬ 
charged if the drawer suffers actual damage through the delay to an 
extent equal to or greater than the amount of the cheque. What is 
a reasonable time would be determined having regard to the nature 
of the instrument, the usage of traders and bankers, and to the 
facts of the particular case [S. 84 (2)]. The holder of a cheque, 
however, as to which such drawer or person is discharged would 
have the right to stand as the creditor of the banker in lieu of the 
drawer to the extent of the amount of the cheque for which the 
drawer was discharged. 


Illustration 

A draws a cheque for Rs 1,000 in favour of B on a bank, A has sufficient funds 
at the bank to meet it when the cheque ought to be presented. The holder does not 
present it within a rea onab»e time and the bmk fails. The drawer is discharged 
but the holder can p.ove against the bank for the amount of the cheque. If, on the 
other hand, A had not sufficient funds to meet the cheque he would not be dischar¬ 
ged but would have to pay the full amount of the cheque minus the damage suffered 
by him through the failure of the bank (Ss. 72 and 84). 

It will thus be seen that as far as the drawer Is concerned the 
holder must present the cheque within a reasonable time of the 
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drawer’s issuing it. If therefore, the payee to whom the cheque is 
originally issued, or an indorsee to whom it is given in the regular 
course, keeps it for an unreasonable time and then gives it to some 
holder for value, such a holder, in case the cheque is dishonoured 
through the failure of the banker, can recover the amount from his 
immediately prior holder (in case, of course, he has presented it 
within a reasonable time of its receipt) but he cannot recover from 
the original drawer. What is a reasonable time depends, as we 
have seen, on the usage of bankers. A cheque is meant to be cashed 

immediately or within a reasonable time of its receipt and is not 

meant for circulation. An endorser is not liable on a cheque if it 
is not presented within a reasonable time after his endorsement. 
Of course, as far as the Common Law is concerned, a cheque is 
payable within the ordinary period laid down by the law of limit- 
ation, viz. three years in India and six years in Enland. But as a 
matter of practice or custom the banker does not pay a cheque 
presented to him after six months in India. In England some 
bankers decline to honour a cheque after six months, others after 
twelve months. This position rests entirely on the practice and 
course of business of bankers of a particular location, and this 
custom and practice is binding on all dealing with these banks. 
The holder, however, has his remedy against the drawer, who is 
bound to pay the cheque within the period of limitation. These 
cheques are called “Stale Cheques” which means cheques which 

have been circulating for an unreasonable length of time since the 

date of their issue. Any other negotiable instrument which is also 
payable on demand, should be presented for payment within a 

reasonable time. 

Bearer Cheques 

Under the Negotiable Instruments (Amendment) Act of 1934 it 
is provided that when a cheque is drawn as a bearer cheque it will 
always remain a bearer cheque notwithstanding any endorsement appear - 
in* thereon. It should be noted that this provision in the section 
does rot apply to bills of exchange , other than cheques. The law with 
regard to bearer cheques has been thus brought into line with that 
Prevailing in England. Sub-Section 2 of Section 85 which is added 
by this Amending Act of 1934 reads as follow— 

“Where a cheque is originally expressed to be payable to 
bearer, the drawee is discharged by payment in due course to 
the bearer thereof, notwithstanding any indorsement whether 
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in full or blank appearing thereon, and notwithstanding that 

any such endorsement purports to restrict or to exclude further 

negotiation”. 

Where the cheque , however, is payable to order , it requires to be 
indorsed by or on behalf of the payee before the payment in due 
course of such a cheque can discharge the drawee banker [S. 85 (c)]. 

Crossed Cheques 

A crossed cheque across the face of which two parallel lines 
are drawn with or without the words “and company” or any abbre¬ 
viation thereof some other words the effect of which is that the 
banker on whom it is drawn shall not pay it otherwise than to a 
banker. A cheque may be crossed generally or specially. It should 
be noted that a crossing is operative only on a cheque and a postal 
order. If a bill of exchange other than a cheque is crossed the 
crossing is inoperative and the acceptor or party liable can pay to 
any person even though that person is not a banker. 

When a cheque is crossed generally it bears two parallel lines 
without any words or with the words “and company” or its abbre¬ 
viation (S. 123). 

A cheque is, on the other hand, said to be crossed specially 
where it bears across its face an audition of the name of a banker , 
either with or without the words “not negotiable” (S. 124). 

When a cheque as originally issued is uncrossed, it is pemis- 
sible to the holder to cross it generally or specially. He can add 
the words “not negotiable” to the crossing. Where a cheque is 
crossed specially, the banker to whom it is so crossed may again 
cross it specially to another banker or his agent for collection 
(S. 25). In the case of a general ciossing, it is the duty of the 
paying banker to see that the cheque is paid only to a banker and 
in the case of a special crossing, only to the banker to whom it is 
crossed, otherwise he will not be deemed to have made the pay¬ 
ment in due course < S. 26). Where a banker makes such an ir¬ 
regular payment i.e., pays a crossed cheque to a person other than a 
banker, or where it is crossed specially to a banker, pays it to 
some one other than the banker mentioned in the crossing, he will 
be responsible to the true owner for any loss he may sustain 
(S. 129). On the same principle, if the banker receives payment of 
a crossed cheque on behalf of a customer in good faith and without 
negligence in the regular course of business, he shall not incur any 
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liability to the true owner of the cheque in case the holder’s title 

to the cheque proves defective (S. 131). If however, the crossing is 

obliterated, or is of a nature which cannot be noticed and the 

banker pays the same in good faith, he will also be protected. If a 

cheque is crossed specially to more than one banker, except when 

crossed to an agent for the purpose of collection, the banker on 

whom it is drawn must refuse payment (S. 127). If a cheque is 

crossed to two different branches of a bank, it would be considered 

as a crossing to a single bank, as the branches of a bank do not 

oonstitute two separate or distinct banks. It may also be noted 

that when a cheque is crossed generally it may be altered to a special 

crossing but a special crossing cannot either be altered or be made a 

general crossing without the consent and the signature of the 
drawer. 


“Not Negotiable” Crossing / - 

# 

In the case of cheques crossed “generally” or “specially”, and 
bearing in either case the words “not negotiable”, their position, 
would be that such instruments shall not have, and shall not be 
capable of giving a better title to the holder than that which the 
person from whom they were taken had (S. 30). The effect of a 
not negotiable crossing is to deprive the instrument of the special 
advantage which a negotiable instrument as such enjoys. The 
special advantage is , as we have seen, that the holder in due course 
of a negotiable instrument who receives it in good faith complete 
and regular on the face of it and without any notice as to any 
defect in title of a previous holder receives it free from all defences 
t at may be had against a previous holder or the drawer, as to 
defect in title of the instrument. The “not negotiable” crossing of 
an instrument is often misunderstood; people believe that the 
older of it cannot transfer it to any party and that such an instru¬ 
ment is payable to the holder alone which is far from being the 
case. An instrument crossed “not negotiable” may be indorsed 
any number of times as far as its transferability is concerned. 
Lord Halsbury, in Laws of England, says that “the effect of adding 
e words ‘not negotiable’ to a cheque is not to impede transfer, but 
0 perpetuate in the hands of any transferee whatever defect or infir¬ 
mity of title may affect the person who first transferred the cheque 
with those words on it”. 

Open Cheques 

These are uncrossed cheques which may be presented to the 
an er on whom they are drawn and paid over the counter. 
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j _ , an open cheque because if it is lost a 

nder can have it cashed over the counter at the bank or transfer it 

10 a o der m due course. Even if the drawer has countermanded 
payment, a holder in due course of such a cheque is entitled to sue 
him. Similarly, unless the cheque is payable to order and the endor¬ 
sement is forged, even the holder in due course of a stolen cheque 
acquires a good title. 

Undated and Post-dated Cheques 

If a cheque is not dated, the holder can, as in the case ofany bill 
of exchange, insert the correct date if he knows it. Although the 
paying banker can insert the date, bankers generally return unpaid 
such undated cheques Again, the drawer may draw post dated 
cheque, and such a cheque is not invalid. As they are in fact bills of 
exchange not payable on demand they should strictly speaking bear 
an aclvalorem stamp duty. The cheques are issued on one date though 
a subsequent date is entered on them. This naturally amounts to, in 
effect, giving a bill payable at some future date. These cheques are 
frequently given and taken in connection with money transactions 
where instalments are agreed to be paid at certain specific future 
dates. Post-dated cheques are as much negotiable as cheques for 
which payment is due immediately on presentation. 33 

A promissory note can also be post-dated. In such a case it can¬ 
not be sued upon until the ostensible date. The mere post dating of 
a promissory note does not mean there is no consideration as consi¬ 
deration can be paid at any time and may have been paid even at the 
time of original execution thereof. 34 Post dating of a bill of exchange 
is permitted by both English and American Law and the Indian Act 
does not prohibit it. 

The Banker and Cheques of his Customer 


The drawee of a cheque having sufficient funds of the drawer in 
his hands, properly applicable to the payment of such cheque, must 
pay the cheque when duly required so to do, and in default of such 
payment, must compensate the drawer for any loss or damage caused 
by such default (S. 31). The banker hrre is in law bound to honour the 
cheque of his customer if regular and if there is sufficient balance to the 
customer's credit to enable him to pay out of it. A cheque is not regular 
when it is not properly signed or indorsed, or where there is some 


38 S. Hajeed Mohd Haneef Saheh & Co. v. V. S. Abbur Backer , 69 Mad. L W 184; 

(1956) 26 Com Cas 132; (1956) I. M. L. J. 471 
34 [Fulcha-d v. Luxmi tarayan, A. I. R. 1952, Nag. 308 (D. B.) J 
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material alteration which does not bear the customer’s initials. The 
banker must also refuse payment when he hears of his customer’s 
death, insolvency or lunacy, or where the customer countermands 
payment. The responsibility of the banker here is to his customer and 
his customer only and, therefore, the holder in case of dishonour 
must move against the drawer as he has no right against the banker. 
The customer , however, whose cheque has been wrongfully dishonoured , 
has a right to sue his banker for damages for loss of credit. The dam¬ 
ages will be substantial, if the customer happens to be a trader. 

The presentment of a negotiable instrument, either for acceptance 
or payment may be made to the duly authorised agent of the drawee 
or acceptor or maker; in case the drawee, acceptor or maker is dead, 
the presentment may be made to his legal representative, or, if he has 
been declared an insolvent, to his assignee (S. 75). 

If the cheque was presented for payment, but for some reason 
the bank instead of paying the amount marked it, th£ conclusion 
would be the same. 85 

Fictitious Payee 

If the payee named in a cheque or a bill happens to be a fictitious 
or non-existir g person, th • bill is treated as a bill pay able to the bearer 
according to Section 7 (3) of the English Bills of Exchange Act. 
Thus if a cheque is drawn as it used to be common in England at one 
time as payable to “wages or order ”, '‘petty cash or order”, it was 
treated as payab.'e to bearer, because here it is apparent that the 
pay« e is a fictitious or non-existing person. English bankers, however, 
discourage such cheques being drawn by their customers. In England 
it has been held that not only where a fictitious name is inserted, the 
bill is deemed to be payable to bearer, but that even the fraudulent 
insertion ol the name of a real person may consitute a fictitious 
Payee.^ 8 '' The Negotiable Instruments Act does not deal with this 
point and the question as far as India is concerned is not free from 

doubt. 


MARKING OF CHEQUES 

With regard to the marking of cheques the question may be 
discussed from three standpoints, viz. (I) marking at the instance of 
the customer, ( 2) marking as between bankers, (3) marking at the 

* s In re Beaumount , (1902) 1 ch. at p. 895 
60 Vagliarno v Bank of England { 1891), A.C. 107 
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instance of a holder. The certification or marking may be done in 

various forms e.g., by marking the cheque “approved” or “good”, 
.or by initiating the cheque. 

Lord Hahbury, in Laws oj E gland, states: “Occasionally cheques 
are marked or ceitified by the bankers on whom they are drawn. 
Doing so does not convert the banker into an acceptor or make him 
liable on the instrument, but it does constitute a representation by 
him on which he may be held liable, that the cheque will be paid as 
drawn if presented within a reasonable time. The effect on the 
cheque is to givj it additional currency by showing on its face that it 
•was drawn in good faith on funds sufficient to meet its payment and 

by adding to the credit of the drawer the credit of the banker on whom 
It is drawn. 


1. Marking for Customers 

The object with which marking is done is with a view to ascer¬ 
tain wheth, r the customer has sufficient funds with the banker to he 
able to get the cheque honoured. If the cheque is marked at the 
instance of the drawer or the cu^to'ner it is quite clear that the drawer 
will have no right oj countermanding payment which of course, simpli¬ 
fies the question. Sir John Paget, in The Law of Banking says— 

“The object and effect of a banker’s marking cheques at the 
instance of the customer has been stated by the Privy Council to bo 
to further the ready acceptance of the instrument by affording 
evidence on the face of it that it is drawn in good faith, and that 
there are funds sufficient and available to meet it, and as adding the 
credit of the drawee bank to that of the drawer.” 


The principal danger in the case of the marking of a cheque by 
the banker arises from the fact that after a cheque is marked the 
drawer of it may countermand payment, which he has every right to 
do in the secound and third instances cited above, and the banker may 
be put in an awkward position as he has to indemnify the party for 
whom he marked should an innocent third party take the cheque 
relying on such a marking. If, however, the marking was done at 
the request of the customer the position is simplified because, as we 
saw above, the drawer cannot countermand without holding himself 
liable to indemnify the banker for any loss he suffers through his 
having marked the cheque, the payment of which is now stopped. 
British Bankers have such a prejudice against marking that even in 
the case of a request from a customer to mark his cheque they 
induce him to take their own draft instead. 
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2. Marking between Bankers -Constructive Payments 

Tbe marking between bankers has been legally recognized in 

England as a custom of bankers by which a marking is construed 

as a promise or undertaking to pay. It is, however, doubtful as to 

whether a customer can countermand payment after a banker has 

marked a cheque for another banker. The authorities seem to be 

conflicting on this point though, of course, the right of the customer 

to countermand payment previous to such a marking is clearly 
acknowledged. 

In one case Justice Buckley called such a marking “construc¬ 
tive payment”. His Lordship said; “He (Vice-Chancellor Stewart) 
must have so decided either because the cheque was constructively 
paid, the bankers having substantially said they would pay so that 

the payment constructively related back to the date of payment, or 

because the bankers had in effect said. “The account is in credit 
and we will hold enough of the balance to satisfy the cheque subject 
to the signature berng shown to be genuine”. If the view expressed, 
viz., that such a marking constitutes a constructive payment, is 
correct, then, of course, the customer’s right to countermand, after 
such an operation is complete, is lost. It will thus been seen that 
the position of a banker marking for a banker is considered to be 
quite distinct from that of a banker making for his customer, though, 
of course, how far the decision would be upheld in future is doubt¬ 
ful. With regard to constructive payment Sir John Paget says: “In 
this as in some other similar cases, the banker’s conception of 
payment would not coincide with the legal. A court would infal- 
ibly decline to recognize as payment an operation expressly designed 
to give currency to a cheque, and performed before its issue”. 

These remarks of Sir John Paget are based upon the original 

intention and meaning of marking which is, as we have seen, to make 

sure that the cheque will be duly paid because the drawer has ample 

funds and thereby it becomes more acceptable and readily transfer¬ 
able from hand to hand. 

3 Marking for a Holder 

The third case, that of a holder presenting a cheque to the banker 
an Setting it marked, is not quite uncommon in India though it is 
not much prevalent in England, but the practice still prevails largely 
m Am erica There has been no decision on this question but it is 

11 1,1 re ^amount v. B. Ewbanks (1902), 1 Ch. 88. 
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thought by the best authorities that such a marking would constitute 
nothing more than an intimation that at the time of making the 
banker had a sufficient balance to the credit of the drawer and that 
there is no appropriation by the banker. 

Marking a Post-dated Cheque 

In Punjab National Bank v. Bank of Baroaa 3S it was held that 
certification of a post-dated cheque before it is due is anomalous and 
invalid although certification at a date when it has become due may 
be valid and operative. It was further observed that in the case of 
such certification, as the representation relates to a further date, it 
amounts to a promise requiring consideration to support it. It is 
interesting to note that the American and Canadian theory is that 
certification is equivalent to payment. 

MATURITY 

In the case of a promissory note or a bill of exchage, when made 
payable i( at sight ” or “on presentation ’ it is equivalent to payable on 
demand. Where an instrument is made payable “after sight’* it 
means, in the case of a promissory note, after presentment for sight, 
whereas in the case of a bill of exchange it would mean either or 
after it is accepted, or if not accepted, after it has been noted or 
protested for non-acceptance (S. 21). The maturity of a promissory 
note or bill of exchange is the date at which it falls due. In calcu¬ 
lating the maturity of a promissory note or bill which is not payable 
on demand, at sight or on presentation, three days, known as days 
of grace , must be added to the date on which the note or bill is made 
payable (S. 22). This rule applies whether the amount of the hill is 
payable in full or instalments. In the latter case, the three days of 
grace should be added in calculating the due date of each instrument. 
Our Act makes the addition of these days of grace compulsory, 
though originally the addition of these days in England and other 
European countries was purely voluntary. The custom is made com¬ 
pulsory now in both England and India by legislation, though in the 
principal European countries as well as in America it has been abo¬ 
lished Thus the question whether these days are to be added or not 
will be decided by the law of the country where the insiru nent is payable. 
Again the corresponding section of the English Act (S. 14) permits 
the drawer or maker to make the bill or note payable at a date to 
which the days of grace are not to be added by clearly expressing such 

* 8 (1944) 48 OWN. 810; (1944) 2 A.E.R. 83 (P.C.) 
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an intention in the body of the instrument, but our Indian Act does 
not give such a power. 


How to Calculate Maturity 

While calculating the date at which a bill or promissory note 
which is made payable at a stated number of months after date or 
after sight, or after a certain event falls due, the period stated shall 
be held to terminate on the day of the month which c orresponds with 
the day on which the instrument is dated or sighted or accepted or 
noted or protested for non-acceptance or the event happens, or where 
it is bill made payable so many months after sight and has been 
accepted for honour, with the day on which it was so accepted. If the 
month in which the period should terminate has no cotresponding 
day, the period shall be held to terminate on the last day of such 

month (S. 23). Where months are stated, Calendar months are to be 
reckoned. Thus if an instrument dated 29th January 1878 is payable 
one month after date, it falls due on the 3rd day after 28th February 
1878 and an instrument dated 30th August 1878. made payable three 
months after date, is due on 3rd December 1878 (Illus. to S. 23). 

Indian and English Calculations Distinguished 

In the case of an after-sight bill accented for honour in India, the 
period is to be calculated from the day on which it was so accepted, 
and not, as in England, from the date of noting for non-acceptance! 
If the date on which the instrument falls due is a public holiday, the 
instrument shall be deemed to be due on the next preceding business 
day -S. 25). Here our Indian Act makes no distinction between bank 

s as is done by the English Act where it is 
laid down that when the last day of grace is a Sunday, Christmas Day 

Oood Friday or a day appointed by Royal Proclamation as a public 
fast or thanksgiving day the bill is payable on the preceding business 
day, but when the last day of grace is a bank holiday, or a Sunday and 

the second day of grace a bank holiday, the bill is payable on the 
succeeding business day (S. 14, Bills of Exchange Act) Here as we 
have already stated above, all holidays are placed on the same foot¬ 
ing because in the exp anation of Section 25, it is now laid down by 
the Indian Act that “public holiday’’ includes Sundays and any other 

ay declared by the Central Government, by notification in the 
Official Gazette, to be a public holiday. 


DISCHARGE 

The maker, acceptor, or indorser of a negotiable instrument is 

discharged from liability thereon (1) by payment, (2) by cancellation 
and (3) by release. 



430 


Negotiable Instruments 


(1) Pay 



ent 


WLCa. payment is made at maturity , it it is of the exact amount 
dut on the bill, note, or cheque, and is made to the holder of the 
instrument, it will discharge every puny to the bill Jrom his liability 
to pay the amount. 39 Payment by a stranger, if made on behalf of 
the party liable, will also be a discharge as if authorized by the 
party. An instrument made payable to bearer may be paid in due 
course as per its apparent tenor. If, however, it is payable to a speci¬ 
fied person ur to order it should be paid to the legitimate holder. 

Where a bill or cheque has been materially altered either in the 
body or in the crossing, or where a crossing'is obliterated even then, 
in case the alteration or obliteration is not apparent and the instru¬ 
ment is paid bona fide such a payment shall discharge the party 
liable thereto. It should, however, be remembered that if a bill 
which is not a cheque is crossed, in spite of that crossing it may be 
paid to anyone who is net a banker, as the crossing only applies to 
a cheque, a postal order or a dividend warrant. 


If a payment is made to a wrong person it may be recovered from 
that wrong person by the person who made such a payment. The 
acceptor bas a right of set off for any amount due to him by the 
holder and tender of the balance is good payment. In 1 he Indian 
Specie bank: v. Nagind tsfi' where a bill drawn in favour of the bank 
by N was accepted by M and the bank went into liquidation, it was 
held that the liquidator was not entitled to be paid in cash for the 
full amount, but that vl can set off the amount due by the bank to 
him against the amount of bis acceptance and tender the balance in 
cash. As soon as that was done, the drawer N was discharged. In 
this connection, the following rule laid down in Section 81 of the 
Act is important— 


Any person liable to pay, and called upon by the holder thereof to pay, the 
amount due on a promissory note, bill of exchange, or cheque, is before payment 
entitled to have it shown, au i is on payment entitled to have it delivered up to him, 
or if the instrument is lost or cannot be produced, to be indemnified against any 
further claim thereon against him. 


Interest on Amount 

The amount du< on the bill must include the interest if any, at the 
specified rate expressly agreed upon, which is to be calculated on the 
amount of principal money from the date of tha instrument until 

** Chaiiram Chaudhury v. A fohanlal Sarjooprasad Gour , A.I.R. 1957 Nag. 65 
(D.B.). 

40 18 Bom. L.R. 689. 
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tender or realization of such amount, or until such date after the 
institution of a suit to recover the amount as the Court directs tS. 79). 
Here, of course, if the agreed rate is in the opinion of the Court 
usurious or excessive, the Court has as we have already seen in a 
previous chapter, the power under the Usurious Loans Act to interfere 
and order a fair rate only to be paid. This interest will be payable 
jrom the date of the instrument up to the date of its discharge. 

If, however, no rate of interest is specified in the instrument, 
interest on the amount due thereon is to be calculated at the rate of 
6per cent per annum, from the date at which the same ought to have 
been paid by the party charged, until tender or realization of the 
amount due thereon, or until such date after the institution of a suit 
to recover such amount as the Court directs. An indorser, however, 
who has to pay a dishonoured instrument is liable to pay interest 
only from the time he receives notice of the dishonour (S. 80). 

The person paying the amount due on a negotiable instrument it 
entitled to have it delivered to him. If the instrument is lost or can¬ 
not be produced, he is entitled to be indemnified by the payee 
against any further claim on the said instrument against him. Of 
course, the payment ought to be made in the current legal tender of 
the realm. A tender by cheque is not a legal tender and will be accep¬ 
ted at the creditor's option. When the creditor accepts a cheque in 
Payment, he is presumed to have taken it as a conditional payment. 

The bill must be paid to the holder or his duly authorised agent 
and for this purpose it has been held that the fact that a person pos¬ 
sesses the document as apparently payable to him is presumed to be 
the holder in the absence of other evidence. In the case, however, of 
a person who holds the instrument under a forged indorsement the 
acceptor should not pay otherwise he may have to pay once over 
again to the rightful owner. This rule does not apply to cheques, as 
under Section 85, “Where a cheque payable to order purports to b e 

indorsed by or on behalf of the payee, the drawee is discharged by 
payment in due course.” 

If an instrument is paid before maturity it can be re-issued and 
thus it is not discharged in such a case. The payment again should 
e made in legal tender money, and in this regard the ordinary rules 
a PP icable to agreements, which we have already dealt with, will 
apply. If the holder, however, agrees the bill may be discharged by 
delivery of goods or cancellation of a debt or issue of a fresh bill, 
note or cheque. The payment should be made by or on behalf of the 
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acceptor or maker because if the payment is made by an indorser or 

drawer 01 a stranger, the bill is not discharged for obvious reasons 
unless it is an accommodation biil. 

The person liable to pay has a right to call upon the production 
of the instrument, and on payment to get it delivered up to him; in 
case the instrument is lost or cannot be produced, to be indemnified 
against any further claim thereon against his (S. 81). 

(2) Cancellation 

If the holder of a negotiable instrument cancels the acceptor’s or 
the indorser s name with the intention to discharge him and all parties 
claimir g under such holder, such an acceptor or indorser is consi¬ 
dered discharged with regard to his liability as far as all parties 
claiming under such holder are concerned (S. 82). Also where the 
holder desrroys or impairs the indorser’s remedy against a prior 
P ari y, without that indorser’s consent , as we have already seen that 
indorser l s discharged from liability to the holder to the same extent 
as ij the instrument had been paid at maturity (S. 40). 

It is also open io the holder to dispense with or remit wholly or in 
part the performance of ihe promise made to him by either tearing up 
or cancelling the instrument if so done with that intention . 

Of course the cancellation must have been made deliberately and 
not under any mistake. The best method of cancelling a negotiable 
instrument is to cancel the signatures by drawing a line through them 
or by writing the word , “ cancelled ” across the instrument. Cancellation 
of any one signature out of the lot will discharge the party whose ' 
signature is cancelled, as well as parties subsequent to it. Thus can- 
cellation of the signature of the drawer will discharge all indorsers. 


(3) Release 


On the same principle, as in the case of cancellation, the holder 
of an instrument may release or discharge its maker, acceptor or 
indorser. Also where the holder accepts satisfaction in any form 
other than a payment in cash, such a substitution of a new contract 
or an alteration of the old one, will be an ample discharge or release 
as far as the old instrument is concerned. 


We have also seen that if the holder of the instrument allows it 
to remain with the drawee Jor mure than 48 hours exclusive of public 
holidays without the consent of the previous parties they are released 
by such conduct of the holder (S.83). 
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ALTERATION 

It may also be noticed that any material alteration of a negoti¬ 
able instrument renders it void as against any one who is a party 
thereto at the time of making such alteration and does not consent 
thereto, unless it was made in order to carry out the common inten¬ 
tion of the original parties. Such an alteration, if made by the 
indorsee, discharges his indorser from all liability to him in respect 
of the consideration thereof (S.87). 

It may, however, be added that the alteration in order to come 
under the rule must be a material alteration and the mere fact that 
the alteration was made with dishonest intention will not render the 
instrument void. 

Material Alterations 

An alteration is material when (1) it is of the date , made with a 
view to reduce or increase the period of its currency (2) it is of the 
sum payable , (3) the period for which it is drawn is altered, e,g. § 
where a bill to run for three months is made to run for six, (4) a new 
party is added, (5) the rate of Interest is altered, or (6) the place of 
payment is altered. 

Alteration by a stranger will have the same effect as if it were 
made by the party himself as it is the duty of the holder of a negoti¬ 
able instrument to preserve and safeguard it against such frauds. 

Immaterial Alteration 

Alterations such as (1) conversion from order into bearer or 
bearer into order by the rightful party, (2) addition of the words 
“on demand” in instruments where no time of payment is mentioned, 
(3) subsequent addition of the signature of witness to a signature by 
a party, and (4) alteration to correct a mistake, are not material alte¬ 
rations and will not vitiate the instrument. 

Permissible Alterations 

Alterations such as (1) crossing of cheques, (2) conversion of 
blank into special indorsements, (3) filling in of blanks in the case 
of inchoate instruments, (4) qualified acceptance, are permitted by 
the Negotiable Instruments Act. 

Accidental or Unapparent Alteration 

Again, if an alteration has been made by accident that will not 
be a ground for avoiding the instrument. The parties seeking to en- 
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force would have to show the circumstances under which the acci¬ 
dental alteration came to be made. We have, of course, seen that an 
alteration such as making a bearer cheque into an order cheque, or 
converting an order cheque into a bearer cheque, by the proper party, 
is permissible. Besides, as we have already noted above, where a 
promissory note, bill of exchange or cheque has been materially 

altered, but such an alteration does not appear on the face of it, or 

where a cheque is presented for payment which does not at the time 
of presentation appear to be crossed, or to have had a crossing which 
has been obliterated and if such a document has been paid by a 
person or by a banker liable on it according to the apparent tenor 
thereof at the time of payment and otherwise in due course, such a 
person or banker shall be discharged from all liability on that 
instrument and such a payment shall not be questioned by reason of 
the instrument having been altered or the cheque crossed (S. 89). 


In English Law such protection is given only to a banker who 
pays an altered crossed cheque, whereas in India it is extended to 
persons who pay bills and notes also. Of course, the alteration should 
be such as is not apparent on the instrument; it should have been 

made in due course and it must have been made by the person liable 
upon it. 


An acceptor or indorser is bound by his acceptance or indorse¬ 
ment notwithstanding any previous alteration ofthe instrument (S. 88). 

Again, if a bill of exchange after going through its regular course 
of negotiation happens to come back at oRafter maturity into the 
hands of the acceptor in his own right, ali^ghts of action are extin¬ 
guished thereon (S. 90). ysr 

NOUR 

A bill, as we have seen, is said to be dishonoured when the 
drawee refuses to accept it when duly presented , or when it has been 
accepted and the acceptor fails to meet it on due date. A bill must be 
presented for payment to the acceptor on the due date, at his busi¬ 
ness place and at a reasonable hour. If he has no place of business, 
it may be presented at his residence. The presentment must be made 
to the acceptor or his agent duly appointed. If a bill is dishonoured 
by non-acceptance the party can move for his remedy without wait¬ 
ing for the time of maturity in order to present it for payment. 41 


41 Ram Rauji Jambhekar v. Prahlacldas , 20 Bom. 133 
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Where the drawee is incompetent to contract, or the acceptance 
is qualified, the bill may be treated as dishonoured (S. 91). 

Notice of Dishonour 

As soon as a bill is dishonoured, the hold r must give notice of 
dishonour to the drawer and all previous indorsers (S. 93). The 
notice, though not required to be in writing at law, must be a written 
notice for safety. The notice must be given within a reasonable time , 
i.e. if both the giver and the receiver of the notice reside in the same 
place, it should be given so as to reach at least on the day after 
dishonour. If they live in different places, the notice must be posted 
not later than the day after dishonour. If the notice is duly directed 
and sent by post and miscarries such miscarriage does not render the 
notice invalid (Ss. 94 & 106). 

Anyhow, the holder must give notice of dishonour within a 
reasonable time. Of course, if for some reason the notice could not 
be given or did not reach any of the parties, through no fault of the 
giver of the notice, he would be excused. Otherwise failure to give 
notice within a reasonable time would release all indorsers previous to 
the party failing to give notice, as well as the drawer . 

The notice has to be given with a view to warn the parties of their 
liabilities and not with a view to demand payment. The notice has to 
be given even though the party is aware of the dishonour. The notice 
has to be given in the case of dishonour of a hundi also, and if any 
local usage to the contrary in connection with these hundis exists, 
such usage has to be proved. The notice has to be given at the pla e 
of business of the party concerned and in case the party has no such 
place, at the residence of such a party (S. 94). 

The notice should be given either by the holder, his agent or any 
party liable on it. A notice by a stranger will be inoperative. If the 
notice of dishonour is not given to the drawer or an indorser they 
will be discharged from liability except in cases where the law dis¬ 
penses with such a notice, as we shall see hereafter. The holder should 
give notice to all the parties he can so as to be on the safe side. He 
should, as we have seen, at least give notice to the party immediately 
prior to him or his agent within a reasonable time in order to bind 
him, and that party should give it to the party prior to him, and so 
on. If the holder and the party to whom this notice is to be given 
carry on business or live in different places, such notice is given 
within a reasonable time if it is despatched by the next post, or on 
the dly next after the day of dishonour. If they live or carry of 
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business in the same place, the notice should be despatched in time 

to reach its destination on the day next after the day of dishonour 

(S. 106). The party receiving the notice must present it within a 
reasonable time to other parties, i.e. within the same time as he 
would have had to give notice if he had been the ho!der(Ss. 95 & 107) 
The notice may also be sent by a special messenger. The notice of 
course shou’d be properly addressed. The notice should state the fact 
of the bill having been dishonoured and in what way the party to 
whom it is given will be liable thereon. If the notice is deposited 
with an agent for presentment, the agent is entitled to the same time 
to give notice to his principal as if he were the holder giving notice 
of dishonour, and the principal is entitled to a further like period to 
give notice (S. 96). 

Where the instrument is payable at a foreign place, the law of the 
place of payment will determine what constitutes dishonour and what 
notice of dishonour is sufficient. 


When the party to whom the notice oL dishonour is despatched 
Is dead,but the party despatching the notipeiis ignorant of his death , the 
notice is sufficient (S. 97). / 

Notice when Unnecessary ^ 

Under the following circumstances notice of dishonour is un¬ 
necessary— 

(a) When it is dispensed with by the party entitled thereto; 

(h) in order to charge the drawer when he has countermanded 
payment; 

(r) when the party charged could not suffer damage for want of 
notice; 

(d) when the party entitled to notice cannot after due search be 
found; or the party bound to give notice is for any other reason, un¬ 
able without any fault of his own to give it; 

(**) to charge the drawers when the acceptor is also a drawer; 

(f) in the case of a promissory note which is not negotiable; 

(g) when the party entitled to notice, knowing the facts, pro¬ 
mises unconditionally to pay the amount due on the instrument 
(S. 98). 

The above section lays down the circumstances under which 
notice of dishonour is excused. The party who has not given notice 
and wants to be excused for it should prove that his case falls under 
any of the above named exceptions. The notice may be waived before 
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or after the date on which the notice ought to have been given. The 
omission of notice may be also excused when it is due to death, illness, 
accident to the holder or any other unavoidable circumstance Igno¬ 
rance as to the address of the party to whom the notice is to be 
given is also an excuse, provided due diligence is shown in trying 
to trace his whereabouts. 

Compensation 

The amount payable in case of dishonour of a bill or cheque by 
any party liable to the holder, includes the amount due upon the 
instrument with interest , plus the expenses properly incurred in 
noting and protesting it. When the person charged resides at a place 
different from that at which the instrument is payable, the holder is 
entitled to receive such sum at the current rate of exchange between 
the two places. If an indorser of a bill has paid the amount due on 
it, he is entitled to the amount so paid plus expenses with interest at 
the rate of 6 per cent per annum from the date of his paying to the 
date of his receiving back the amount; and where the indorser and 
the person charged reside at different places the indorser would be 
entitled to receive such a sum at the current rate of exchange bet¬ 
ween the two places. It is also open to the party entitled to compen¬ 
sation on dishonour of such a bill, note or cheque to draw a bill on 
the party liable to compensate him making it payable at sight or on 
demand for the amount due to him together with all expenses pro¬ 
perly incurred by him. Such a bill must be accompanied by the 
instrument dishonoured and the protest thereof, if any. If such a bill 
is dishonoured, the party dishonouring the same is liable to make 
compensation thereof in the same manner as in the case of the 

jf original bill (S. 117). 

NOTING 

tt Besides giving the notice of dishonour thQ holder may get the bill 
noted”. This is done through a notary who presents the bill, notes 
down in his register the facts of its dishonour aDd the reason, if any, 
given by the acceptor for so doing. Such noting must be made within 
a reasonable time after dishonour and must specify the date of disho¬ 
nour, the reason, if any, assigned for such dishonour, or if the ins¬ 
trument has not been expressly dishonoured, the reason why the 
older treats it as dishonoured, and the notary’s charges. 

The rules with regard to Noting and Notaries-Public are to be 
found in the Notaries Act (LIII of 1952). 
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I egal practitioners or other qualified persons may be appointed 
as notaries by the Central Government for the whole or any part of 
India and by any State Government for the whole or any part of the 
State. The Governments concerned maintain a register of the nota¬ 
ries so appointed and entitled to practise. The notary is issued a 
certificate of practice. Every notary is required to have and use a 
seal and an act can only-be deemed a notarial act if it is done by a 
notary under his signature and official seal. A notary may do all or 
any of the following acts by virtue of his office, namely— 

“(a) verify, authenticate, certify or attest, the execution of any 

instrument; 

(b) present any promissory note, hu^di or bill of exchange for 
acceptance or payment or demand better security; 

FORM OF NOTING 

(To be made upon the instrument or upon a paper attached thtreto> 

or partly upon each ). 

Reference to page in Notarial Register. I 

Date of presentment and dishonour. I 

Reason, if any, assigned for dishonour (or if the instrument I 
has not been expressly dishonoured, reason why holder treats I 
it as dishonoured). I 

Date of note. I 

Notary’s charges. I 

(Sd.) A.B. 

Notary Public 

(c) note or protest the dishonour by non-acceptance or non¬ 
payment of any promissory note, hundi or bill of exchange or protest 
for better security or prepare acts of honour under the Negotiable 
Instruments Act, 1881 (XXVI of 1881), or serve notice of such note 
or protest; 

(d) note and draw up ship’s protest, boat’s protest or protest 
relating to demurrage and other commercial matters; 

(e) administer oath to, or take affidavit from any person; 

(f) prepare bottomry and respondentia bonds, charter parties 
and other mercantile documents; 
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(g) prepare, attest, or authenticate any instrument intended to 
take effect in any country or place outside India in such form and 
language as may conform to the law of the place where such deed is 
intended to operate; 

(b) translate and verify the transaction of, any document from 
one language into another; 

(i) any other act which may be prescribed”. 

PROTEST ^ 



When a promissory note or bill of exchange has been dishonoured 
by non-acceptance or non-payment, the holder may within a reason¬ 
able time, cause such dishonour to be noted and certified by a notary 
public. Such certificate is called a protest (S.100). 

Protest for Better Security 

When the acceptor of a bill of exchange has become insolvent, 
or his credit has been Publicly impeached, before the maiurlry of the 
hill, the holder may within a reasonable time, cause a notary public 
to demand better security of the acceptor, and on its being refused, 
may, within a reasonable time, cause such facts to be noted , and 

certified as aforesaid. Such a certificate is called a protest for better 

security [S.100]. 

/ 

When a promissory note or bill of exchange is required by law 
to be protested, notice of such protest must be given instead of 
notice of dishonour, in the same manner and subject to the same con¬ 
ditions. The notice, however, may be given by the notary public 
who makes the protest [S.102]. 

Protest of Foreign Bills 

When the bill is a foreign bill, it requires both to be noted and 

protested , when such protest is required by the law of the place where 
it is drawn [S.104], 

The protest must contain — 

[a] either the instrument itself, or a literal transcript of the 
instrument and of everything written or printed thereon; 

[b] the name of the person for whom and against whom the 
instrument has been protested; 

[c] a statement that payment or acceptance, or better security, 
as the case may be, has been demanded of such person by the notary 
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public; the terms of his answer, if any, or a statement that he gave 
no answer, or that he could not be found; 


[cl] when the note or bill has been dishonoured, the place and 
time of dishonour, and, when better security has been refused the 
place and time of refusal; 


[e] the subscription of the notary public making the protest; 

[/] in the event of an acceptance for honour or of a payment for 
honour, the name of the person by whom, or the person for whom, 
and the manner in which, such acceptance or payment was offered 
and effected. 

A Notary Public may make the demand mentioned in clause (c) 
of this section either in person or by his clerk or, where authorized 
by agreement or usage, by registered letter (S. 101). 

In the case of inland bills noting alone is sufficient . 

When a bill or note is required to be protested within a specified 
time or before some further proceeding is taken, it is sufficient that 
the bill has been noted for protest before the expiration of the speci¬ 
fied time or the taking of the proceedings, and the formal protest 
may be extended any time thereafter as of the date of noting 

(S.104A). 

All bills of exchange which are drawn payable at some other 
place than the place mentioned as the residence of the drawee, and 
which are dishonoured by non-acceptance, may, without further 
presentment to the drawee be protested for non-payment in the place 
specified for payment, unless paid before or at maturity (S. 103). 


Acceptance for Honour 


“Acceptor for honour” is defined as— 

When a bill of exchange has been noted or protested for non- 
acceptance or for better security and any person accepts it supra 
protest for honour of the drawer or of any one of the indorsers, such 
person is called ‘an acceptor for honour’ (S. 7). 


After the acceptor for honour has accepted the bill the holder at 
the due date has to present the bill first to the drawee for payment 
and if it is also dishonoured by non-payment by the drawee and 


noted or protested, as the case may be, it should then be presented 
to the acceptor for honour for payment (S. 112). 


Section 108, Negotiable Instruments Act, further amplifies this 
by stating that “Where a bill of exchange has been noted or protes- 
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ted for non-acceptance or for better security, any person , not being a 
party already liable ihereon , may, with the consent of the holder, by 
writing on the bill, accept same for the honour of any party thereto” 
[S. 65(1), Eng. B.E. Act]. As to how this acceptance for honour 
must be made, Section 109 lays down that the party must, “by 
writing on the bill under his hand, declare that he accepts under 
protest the protested bill for the honour of the drawer or of a parti¬ 
cular indorser whom he names, or generally for honour”. When the 
acceptor dots not express for whose honour it is made, it shall be 
deemed to be made for the honour of the drawer [S. 110, N.I. Act 
S. 65 (4) Eng. B.E. Act.]. 

-‘Case in Need” 

When in the bill or in any indorsement thereon the name of any 
person is given in addition to the drawee to be resorted to in case of 
need such person is called a “drawee in case of need” (S. 7). This is 
usually done when it is felt that the drawee may not be able or will¬ 
ing to accept or discharge the bill and therefore the name of another 
person is given to whom the holder may refer for payment in case the 
drawee dishonours the bill. In such a case the bill is not considered 
dishonoured until it is presented to the case in need and is dis¬ 
honoured by him (S. 115). 


In the case of foreign bills , a “case in need” is generally stated 
on the bill. This case in need is the agent of the drawer in the foreign 
country , where the bill is made payable. When, therefore, the bill is 
dishonoured either by non-acceptance, qualified acceptance, or by 
non-payment, the holder refers it to the “case in need”. The “case 


in need” either gets the proper acceptance, or failing that, gets the 
6H1 protested for non-acceptance ane accepts it himself for the 
honour of the drawer”. This is known as an “ acceptance for honour 
supra protest". The holder then holds it till the due date when he 


presents it again to the drawee for payment which must be done 
because in case of an acceptance for honour this is an implied condi¬ 
tion precedent without fulfilment of which the acceptor for honour 
is not bound to pay the bill. If payment of the bill be also refused, 
e s k° u ld first get it protested for non-payment and then present it 
to the acceptor for honour” who pays for the honour of the drawer. 


In connection with payments fur honour. Section 113 provides 
at when a bill of exchange has been noted or protested for non¬ 
payment, any person may pay the same for the honour of any party 
ia e to pay the same, provided that the person so paying or his 
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agent in that behalf has previously declared before a notary public 
the party for whose honour he pays, and that such declaration has 
been recorded by such notary public. 

The payer for honour is entitled to all the rights, in respect of 
the bill of the holder at the time of such payment and m^y recover 
from the party for whose honour he pays all sums so paid, with 
interest and with all expenses properly incurred in making such 
payment (S. 114). 

A drawee in case of need may accept and pay the bill of exchange 
without previous protest. 

The object served by this acceptance and payment for honour by 
the “case in need” is to suve expense by way of interest and toss on 
exchange which would necessarily follows, as these foreign bills are 
generally drawn and discounted in the country of their origin. In 
the absence of such an arrangement, on the drawee’s refusal to 
accept or pay the bill, the banker’s foreign agent or branch office 
would refer the bill back to the office through which it was sent to 
him for collection. This would mean waste of time during the whole 
of which the banker’s interest keeps running, not to speak of the 
great inconvenience to the drawer and loss on exch nge, whereas it 
may be that the refusal to honour was based on grounds which could 
easily have been settled by an agent on the spot. Where a drawee in 
case of need is named in a bill of exchange, or in any indorsement 
thereon, the bill is not dishonoured until it has been dishonoured by 
such drawee (S. 115). 

In the case of acceptance for honour , the said acceptor binds 
himself to all parties subsequent to the party for whose honour he 
accepts to pay the amount of the bi 1/, if the drawee does not, and 
such party and all prior parties are liable in their respective capacities 
to compensate the acceptor for honour for all loss or damage sus¬ 
tained by him in consequence of such acceptance. An acceptor for 
honour is not liable to the holder of the bill unless it is presented, 
or if the address, given by such acceptor on the bill is a place other 
than the place where the bill is made payable, forwarded for pre¬ 
sentment not later than the day next after the day of its maturity 
(S. 111). 

It may be noted, however, that protest is only necessary in the 
case oj foreign bills , specially when they appear to be such, but if 
there is nothing on the face of the bills to indicate their foreign 
origin, they need not be protested. The protest is not necessary in the 
case of a foreign promissory note. 
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RULES OF EVIDENCE 


Presumptions 


The following presumptions shall be made in the case of nego¬ 
tiable instruments until the contrary is proved— 

(1) that every negotiable instrument was drawn, accepted and 
indorsed, made or transferred for consideration; 

(2) that the date it bears is the date on which it was made or 

drawn; 


(3) that it was accepted within a reasonable time after its date 
and before its maturity; 

(4) that every transfer was made before maturity; 

(5) that the indorsements appearing upon it were made in the 
same order in which they appear; 

(6) in the case of a lost instrument that it was duly stamped; 

(7) that the holder of it was a holder in due course (S. 118). 


In the case of negotiable instruments, contrary to the ordinary 
law of agreements, consideration is presumed and the party who 
denies it must prove his case. This applies to drawing, accepting as 
Well as indorsing. The next presumption is the correct date. Also 
that both its acceptance and transfer were made before maturity, 
that the indorsements were placed in the order in which they appear 

°“ tbe bl11 aLd that in case of lost instrument the presumption is 
that i t was properly stamped. All these presumptions can be rebutted 
y evidence but the party challenging them must prove his case. 

Estoppel 


The maker of a promissory note or the drawer of a bill of 

• ^ or an acceptor for honour is estopped from de- 

Dying the \alidity of the instrument made or drawn to the holder in 
ue course. A maker of a note or an acceptor of a bill payable to 
the order of a specified person, is similarly estopped from denying 
the payee's capacity at the date of the note or bill, to indorse the 
same. An indorser of a negotiable instrument is not permitted to 
deny either the signature or the capacity to contract of any prior 
party to a holder in due course (Ss. 120-22). 

International Law 


In the absence of a contract to the contrary. 

(1,1 ihe liability uj the maker or drawer of a foreign promissory 
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note, bilJ of exchange or cheque, is regulated in all essential matters 

by the law o) the place where the instrument is made; and 

(2) the liability of the acceptor end indorser by the law of the 
place where the Instrument is made payable. 

Illustration 

A bill of exchange was drawn by A in California, where the rate of exchange 
is 25 p^r cent, and accepted by B, payable in Washington, where the rate of interest 
is 6 per cent. The bill is indorsed in India, and dishonoured. An action on the 
bill is brought against B in India. He is liable to pay interest at the rate of 6 pe r 
cent only; but, if A is charged as drawer, A is liable to pay interest at the raje of 
25 per cent (S. ,134). 

As to dishonour and notice of dishonour the law of the place 
where it is made payable is applicable (S. 135). 

The law of any foreign country regarding promissory notes, 
bills of exchange or cheques is presumed to be the same as that of 
India, unless and until the contrary is proved. 

HUNDIS 

Hundis are instruments drawn in an oriental language and pro¬ 
bably have their derivation from the Sanskrit root “hund” which 
means “to collect”. The derivation shows the purpose for which 
these hundis were originally used, viz. for the collection debts. Even 
today bills of exchange are generally used for the same purpose. If, 
for example, A sells goods to B for Rs 500, A can draw a hundi or a 
bill of exchange on B for the amount, the period of the bill, if any, 
fixing the credit allowed by A to B for payment of the debt of Rs 500. 

The Negotiable Instruments Act generally does not apply to ins¬ 
truments in any oriental language (hundis), but whereby any words 
in the instrument itself the usages regarding such instruments are 
excluded, or where the writing expressly indicates an intention that 
the legal relations of the parties thereto shall be governed by the 
Negotiable Instruments Act, the Act will apply. In the absence of 
either of these indications, hundis in oriental languages shall be 
governed by local usages either of a particular market or a particular 
place, applying to such documents. Hundis are principally divided 
into two classes, viz. (a) the Shah Jog hundis , and (b) the Jokhmi 
hundis . 

Shah Jog Hundi 

The Shah Jog Hundi is drawn by one merchant on some other 
merchant asking the latter (drawee) to pay the said hundi to a shah , 
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i.e. a respectable holder, after making proper enquiry and taking the 
usual precautions taken by merchants in that line of business. It 
usually states the name of the person on whose account the hundi is 
drawn, or who has (as is usually the case) deposited money whh the 
drawer against the hundi in question. The documents are generally 
used for the purpose of remittances. The drawer never accepts the 
hundi but generally they are presented to the drawer at the time of 
payment by the holder. These are not instruments which come under 

the designation of those “payable to bearer”, tut are payable to a 

“respectable holder” or “shah”, and the usage throws this duty on 
the drawee, i.e. the duty of ascertaining that the payee is a “shah”. 
In case the hundi is indorsed as payable to a particular person named 
in the indorsement, the drawee must see that he pays to that person 
and no other. As long as the drawee pays the said hundi bona fide to 
a “shah”, he is entitled to recover the amount from the drawer. If 
the ‘ shah makes a mistake in collecting the hundi for a wrong party, 
he has to make good the amount with interest at the rate of 6 per cent 
from the date of payment to the date of refund. It has also been 
decided that in the case of a shah jog hundi, the drawee paying to the 
Shah is not absolved from liability to the owner of the hundi, if the 
Shah has no title to the hundi owing to a forged endorsement .’ 43 

Arising from this case when the drawee wanted to be indemnified 
by the Shah for money he had to pay to the holder and thus to recover 
back from the Shah the money paid to the Shah on the Shah Jog 
Hundi with a forged endorsement, it was held by the Appeal Court 
that the cause of action against a shah who received payment under 
these circumstances is to re-imburse the drawee for money had and 
received to the use of the drawee, based either on the money having 
been paid under a mistake of fact, or withut consideration and does 
not arise upon any implied covenant for indemnity . 43 

It has been held in an Allahabad case, that a Shah Jog Hundi is 
not a Bill of Exchange under the definition of the Negotiable Instru¬ 
ments Act . 44 It was also held in the same case that a Shah Jog Hundi 
is a Negotiable Instrument independently of the provisions of the 
Negotiable Instruments Act in spite of the fact that it does not fall 
under the definition of a Bill of Exchange under that Act. 

Nam Jog Hundi—The Nam Jog Hundi is pa>able only to the 
person whose name ‘nam’ appears on the hundi as payable to him or 
to his order. It is transferable unless it is accompanied by a descrip- 

“ Madhavdas Jethabai v. Dindas Vardasa (1934), Bom L., R. 929 
43 Madhavdas Jelhabhai v Sitaram Ram Narayan, (1934) Bom. L., R. 941 
41 Mongol Sen Jaideo Prasad v. Ganeshi (1936) A. I. R All 396 
-29 - 
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tion of the payee in which case it is non-transferable. The drawer is 
liable to pay the hundi if it is dishonoured. 

Jokhmi Hundi 

In the words of Bayley, J‘% “A Jokhmi Hundi is in the nature of 
a policy of insurance, with this difference, that the money is paid be¬ 
fore hand, to be recovered, if the ship is not lost”. It is in fact a mode 
of insuring goods shipped peculiar to the native Indian merchants. 
There are here three parties—the drawer or shipper of the goods, the 
hundiwala , i.e. the underwriter, and the malwala, the consignee. The 
consignor consigns the goods, say from a port in Cutch or elsewheer 
to his agent or vendor in Bombay. He then draws a hundi on the 
consignee or malwala for the value of the goods and sells it to the 
insurer for cash which is the value less the insurance premium 
charged. The hundiwala sends the hundi either to his branch office or 
agent in Bombay. The hundi is then presented after the goods arrive 
safe in Bombay to the consignee or malwala who pays and takes deli¬ 
very of the goods or in case he does not wish to take up the goods 
he may hand over the goods to the hundiwala and leave him to fight 
the matter out with the consignor. The hundiwala by this peculiar 
custom has no right to sue the malwala or consignee in case of non¬ 
payment or non-acceptance. His remedy is to recover the amount 
from the consignor. In case the goods are lost totally the hundi cannot 
be presented and the Joss has to be borne by the hundiwala or under¬ 
writer. In the case of partial loss or damage, the hundiwala is entitled 
to be paid in full. In the case of general average loss the hundiwala or 
underwriter receives payment for so much loss as may be computed 
towards the general averagp loss on these goods by the Average 
Adjusters (4 Bom. 344-45). 

The form in which these Jokhmi hundis are generally drawn, as 
given in the above reference (4 Bom. 344), is the following:— 

FORM OF JOKHMI HUNDI 


“To WIT: here have been kept and retained from Shah 

.Rs...in full so the hundi is. 

jokhmi on board the vessel..nakwa. 

owner.After the fixed time 4 (four) days after the 

vessel shall have arrived safely from the sea-port town of.. 

at the sea-port town of.do you pay to Shah.. 99 


i5 RaiseyAmerchand v. Jusraj Vizpal, Bom. 25th July, 1871 
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As per Chalmer’s Negotiable Instruments, hundis, according to 
the custom of Marvvari merchants, “are accepted for honour by 
means of Zikri Chits, which are furnished by a party liable on the 
hundi , to the holder, and are addressed to some other person who is 
thereby directed to pay the hundi if the drawee doss not; the latter 
accepts by writing on the chit”. The hundis , according to the cus¬ 
tom of shroffs, are not required to be noted or protested. 

Dhanijog Hundi 

This is a hundi which is payable only to a Shah, but it may be 
cashed by the dhani or holder. 

Purja 

A purja is a written request, addressed to the lender and signed 
by the borrower, to pay the amount mentioned in the instrument, 
and is stamped with a one-anna stamp. The rate of interest is as 
mentioned in the body of the purja and the period for which the loan 
is granted is never mentioned in it, but is either understood to be 
the period settled by the prevailing practice or entered in a separate 
slip pinned to the purja. The purja is not attested by witnesses but 
is merely an acknowledgment of a debt. The name of the person 
through whom the sum is received is mentioned. These documents 
are generally used in connection with short loans, not exceeding 
three months. Frequently purja is also given in a different form, 
that is in the form of an acknowledgment by the borrower, declaring 
that he has credited the amount borrowed in his own account books 
in favour of the creditor. 

FORM OF PURJA 
(Transliteration) 


Bhai Sri Nathuram Tekal Chand Selikhe Bhuramal Gopi- 
nath ka Ram Banchiyo upranch Ru 500 Akhre Panch So turn- 
hare paslya kjaara beyaj dar 6 as. hissab bhejachh so Iaileja 
Rupaiya jamardarne diadejo miti 30 karohcee 1986 sal miti 
Mshag. 


Dastahat, 

(Sd.) SAWANLAL NAHATA 
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Honoured brother Nathuram Tekal Chand be pleased to 
accept the greetings (Rara Ram) of Bhuramal Gopinath. Fur¬ 
ther Rs 500 in words rupees five hundred, is being taken from 
you the interest on which at the rate of 6 as. is sent herewith. 
Please accept it and pay the money to Jamadar, dated 30th day 
of Magh 1986 Sal. 

(Sd.) SAWANLAL NAHATA 
(Note—Bengal Provincial Banking Inquiry Committee’s Report). 



This is a sheet bound in the account book of a creditor and 
entered in the form of a ledger, bearing a one-anna stamp and the 
signature of the borrower. 

Khatapeta 

This is an account in the creditor’s book, showing on the debit 
side all amounts advanced to the debtor and interest accrued, and on 
the credit side all payments as well as interest paid. No receipts are 
given for the repayment of interest. Khatapeta is itself considered 
sufficient, as it is of the account and money given. The debtor makes 
written requests from the creditor for all advances he wants, and has 
to go and see that all his repayments as well as payments of interest 
are duly entered to his credit, in the same khatapeta. This form is 
generally maintained by Marwari Bankers. 

Darsani and Nadappu Vaddi Hundis 

These are sight hundis payable at sight, but the second has this 
peculiarity, that it carries interest at the nadappu vaddi rate from 
the date of presentation. 

Muddati Hundi 

This is a hundi which is not payable on demand like the darsani 
hundi, but is payable according to usance or custom. 

Hundis payable to order are called Firmanjog hundis. 

Paith 


When the original hundi called khekha is lost, a duplicate or 
second copy is given, known as Paith. If the second is lost, a third 
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is given which is known as Parpaith, and in the event of all three 
being lost, a fourth hundi called Maijar or Panchayati is given. The 
last is called Panchayati, because five leading bankers of the place of 
issue have to draw it. 

Nakal 

Generally, the advice of the hundi is given by the shroff or 
banker who draws the hundi to the party on whom the hundi is 
drawn, as a separate letter. This is called nakal. 


SUMMARY 


Law: The Law relating to negotiable instruments is governed by 
the Negotiable Instruments Act, 1881. 

Scope of Act: The Negotiable Instruments Act is not exhaustive. 
It applies to the issue and negotiation of promissory notes, bills of 
exchange and cheques. 

It does not affect— 

(1) any local custom relating to any instrument in an oriental 
language, e.g. t a hundi; 

(2) the provisions of the Reserve Bank of India Act, 1871, so that 
no one except the Reserve Bank or the Government can draw, 
accept^ make or issue any instrument which amounts to an 
unconditional promise to pay a certain sum of money to bearer 
on demand. 


Essentials of a Promissory Note 
L It must be in writing. 

It must contain an undertaking or promise to pay. 
The undertaking or promise must be unconditional. 
It must be signed by the maker. 

The maker must be certain. 

The sum payable must be certain. 

The undertaking to pay must be for money only. 
The payee must be certain. 


2 

3 

4 

5 

6 

7 

8 


Essentials of a Bill of Exchange 

1. It must be in writing. 

2. It must contain an order. 

3. The order must be unconditional. 

4. It must be signed by the drawer. 

5. The order must be on a certain person, i.e. 9 the drawee must be 
a certain person. 


450 


Negotiable instruments 


6. The sum payable must be certain. 

7. The order must be to pay money and money only. 

Essentials of a Cheque: As a cheque is a bill of exchange drawn 
on a banker, all the essentials of a bill of exchange apply to a 
cheque with the addition of the following— 

1. It is always drawn on a banker, and 

2. It is always payable on demand. 


Distinctions 

Promissory Note 

1. Two parties—the maker and 
the payee. 

2. The maker promises to pay. 

3. Promise to pay. 

4. The liability of the maker 
is primary and absolute. 

5. The maker stands in imme¬ 
diate relationship with the 
payee. 

6. Cannot be drawn in sets. 

7. Cannot be made payable to 
bearer because of section 31 
of the Reserve Bank of 
India Act. 

8. Since the maker is primarily 
liable, no notice of disho¬ 
nour is required to be given 
to him. 

9. No protest necessary. 


Bill of Exchange 

1. The drawee may be anyone. 

2. Entitled to 3 days of grace 
if time bills. 

3. Acceptance necessary. 

4. May be payable on demand 
or on the expiry of a certain 
period after sight or after 
date. 


Bill of Exchange 

1 . Three parties— the drawer, the 
drawee and the payee. 

2. The maker (drawer) orders the 
drawee to pay. 

3. Order to pay. 

4. The liability of the drawer is 
secondary and conditional. 

5. The drawer stands in immedi¬ 
ate relationship with the 
acceptor and not the payee. 

6. Can be drawn in sets. 

7. Can be drawn payable to 
bearer but not payable to bea¬ 
rer on demand because of Sec¬ 
tion 31 of the Reserve Bank 
of India Act. 

8. Notice of dishonour must be 
given to the drawer. 


9. Foreign bills must be protes¬ 
ted for dishonour if so 
required by the law of their 
cheque. 

Cheque 

1. The drawee must be a banker. 

2. Payable without any days of 
grace. 

3. No acceptance. 

4. Must be payable on demand. 


Negotiable Instruments 


451 


5. Cannot be crossed. 5. May be crossed. 

6 . Mandate cannot be revoked 6. Mandate may be revoked by 

countermanding payment. 

7. Notice of death or insol- 7. Authority to pay comes to an 

vency does not affect the end on drawer’s death or insol- 
mandate to pay. vency. 

8 . Drawer is discharged if bill 8. Drawer is not discharged by 

is not duly presented for non-presentment for payment 
payment. unless he has suffered damage 

by the delay. 

9. Notice of dishonour is ne- 9. Notice of dishonour is not 

cessary. necessary. 

Liabilities of Parties 

Drawer of Drawer of Maker of Acceptor of 

Bill cheque Promissory Bill 

Note 

1. Primary until 1. Primary. 1. Primary. 1. Primary, 
acceptance. 

Secondary 

after accep- ^ 

tance, i.e. like 
a surety. 

2. Liability 2. Liable to com- 2. Liable to pay 2. 

arises only pensate hoi- at maturity, 

if due notice der if drawee 

of dishonour bank dishon- 

has been ours cheque, 

given to, or If dishonour 

received by for any rea- 

hira. son except 

want of funds, 
drawer will be 
entitled to 
notice of dis¬ 
honour. 

Drawer liable 
even if cheque 
not duly pre¬ 
sented for pay¬ 
ment, unless 
he has actually 
suffered damage 
as result of such 
default. 


Liable to 
pay at 
maturity 
if accept¬ 
ance be¬ 
fore ma¬ 
turity. 

Liable to 
pay on 
demand 
if accept¬ 
ance at 
or after 
maturity 
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Drawee of Bill 

Liable only after 
acceptance. 


Holder 


Drawee of Cheque 
(or Banker) 

Always a banker liable 
to pay on demand 
provided— 

(1) be has sufficient 
funds of drawer; 

(2) funds are appli¬ 
cable to payment 
of cheque; and 

(3) cheque is duly 
presented for pay¬ 
ment. 


Endorser 

Liable to all subse¬ 
quent holders except 
when— 

(1) there is a con¬ 
tract to the con¬ 
trary, 

(2) he has qualified 
his liability, or 

(3) due notice of dis¬ 
honour has not 
been given to 


II 


Holder in due Course 


Must have obtained the instrument 


May have obtained the 
Instrument 

(a) for unlawful consideration; (a) 

(b) by gift; (b) 

(c) at or after maturity; (c) 


(d) not in good faith. 


for lawful consideration 
before maturity; 
in good faith, i.e . without suffi¬ 
cient cause to believe that any 
defect existed in the title of 
the previous holder. 


1 . 

2 . 

3. 

4. 


Negotiation 

Mere delivery of bearer ins- 1. 
trument. Endorsement and 
delivery of order instrument. 

Notice for transfer not 2. 
necessary. 

Consideration is presumed. 3. 

Can convey to the trans- 4. 
feree a better title than the 
transferor’s. 


Assign 


II 


ent 


Written document duly signed 
by transferor. 


Notice by the transferee to the 
transferor or transfer of debt 
(actionable claim) to the deb¬ 
tor necessary. 

Consideration must be proved. 

The transferee’s title is subject 
to the defects of the trans¬ 
feror’s title. 


Types of Indorse 


II 


ent 


1. Blank or general. 

2. Full or special. 

3. Partial 

4. Restrictive. 

5. Sans recours . 

6. Conditional or qualified. 

7. Facultative. 

8. Sans fraits . 
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Presentment may be 

I. for Acceptance 
II. for Payment 

I. Presentment for Acceptance 

Necessary 

1. Where the bill is payable after sight. 

2. Where the bill expressly stipulates for such acceptance. 

Not necessary 

1* Bills payable on demand, 

2. Bills payable within a certain number of days after date. 

3. Bills payable on a certain day. 

Excused 

1. Where the drawee cannot, after reasonable search, be found. 

2. Where the drawee becomes insolvent, when it may be made to 
his assignee. 

3. Where the drawee is dead, when it may be made to his legal 
representative. 

4. Where the drawee is a fictitious person. 

5. Where the drawee is incapable of contracting. 

6 . Where though the presentment is irregular, acceptance is refused 
on some other ground. 

II. Presentment For Payment 

Necessary 

Promissory notes, bills of exchange and cheques roust be pre¬ 
sented for payment to the maker, acceptor or drawee. 

Excused 


1 . 

2 . 

3. 

4. 

5. 
6 


When the bill or note is payable on demand it must be presented 
within a reasonable time. 

If payable after the expiry of some time it must be presented 
on the due date. 


It must be made at a reasonable hour and place. 


When the instrument is not payable at a specified place and 
tbe person liable to pay cannot be found after due search. 


When presentment is waived either expressly or impliedly. 

As against the drawer, when he could not suffer damage through 

non-presentment, e.g., in the case of accommodation bills drawn 
tor the accommodation of the drawer. 
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Distinctions 


Acceptor for Honour 


Drawee in Case of Need 




1 . 

2 . 

3. 



e does not appear in 


Must be protested before 
the holder can resort to 
acceptor for honour. 

Acceptance for Honour 

Must be by a stranger to 
the instrument. 

May be for honour generally 

Requires holder’s consent. 




Name must appear in bill and 
bill must be presented for ac¬ 
ceptance within a reasonable 
time of dishonour by the ori¬ 
ginal drawee. 


Holder may resort to case in 
need without protesting it. 



ent for Honour 


1. May be by any person whether 
already liable on the bill or 
not. 

2. Must be for the honour of a 
particular party to the bill. 

3. Does not require holder’s 
consent. 


Discharge of Negotiable Instrument 

1. By payment. 

2. By merger. 

Discharge of some of the Parties 

1. By impairing indorser’s remedy. 

2. By Release. 

3. By Non-Presentment. 

4. By allowing more than 48 hours for acceptance 

5. By taking qualified acceptance. 

6. By a material unauthorised alteration. 



Authorised Alterations 

1. When the blanks in an inchoate instrument are filled up. 

2. When a blank endorsement is converted into a full one. 

3. When qualifying words are added to an acceptance. 

Dishonour 


1. By Non-acceptance. 

2. By Non-payment. 

Distinctions 




Noting 

Making a note by a Notary 
on the instrument or on a 
paper attached to it to record 
the fact of dishonour. 

A preliminary to the protest. 
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Protest 

The certificate by the Notary 
of the noting having been done 
at or about the time of dis¬ 
honour. 

No protest without previous 
noting. 
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Roles of Evidence 

Presumptions 

1. Consideration. 

2. Date. 

3. Time of acceptance. 

4. Time of transfer. 

5. Order of indorsements. 

6 . Stamp on Lost Instrument. 

7. Holder being holder in due course. 





Estoppels 


II 


The parties to a suit on a negotiable 
itted to deny the following:— 


instrument are not per- 


1. Validity of the instrument. 

2. Drawer’s authority. 

3. Payee’s capacity. 

4. Prior endorser’s capacity. 


International Law 
Rales of Interpretation 

1. Until the contrary is proved the law of a foreign country is 
presumed to be the same as the law of India. 

2. Capacity to contract is determined by the law of domicile of 
the party at the time of making the contract. 

3. The formal validity of the instrument is to be determined by 
the law of the place where the contract was made. 

4. Even if prior agreements in a negotiable instrument are invalid 
according to the law of a foreign country, any subsequent 
acceptance or endorsement in India may be valid and enforce¬ 
able against the parties in India if it complies with the law. 

5. The law of limitation will be that of the place where the suit 
is filed. 

6 . The rights and liabilities of the maker or drawer of a foreign 
negotiable instrument are governed by the law of the place 
where he made that instrument. 

7. The liability of the acceptor and indorser of a foreign negoti¬ 
able instrument are governed by the law of the place where the 
instrument is made payable. 

8 . Dishonour and notice of dishonour of a foreign negotiable 
instrument are governed by the law of the place where the 
instrument is made payable. 

Hundis are instruments drawn in an oriental language. They are 
governed by local usages even if such usages are inconsistent with 
the provisions of the Negotiable Instruments Act. Where local 
usages are excluded or the instrument so indicates, the Negotiable 
Instruments Act will apply. 
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Main Types of Hondis 

1. Shah Jog Hundi: Payable only to a respectable person, a “Shah”, 

who is deemed to guarantee the genuineness of the hundi. 

2. Nam Jog Hundi: Payable only to the party named or to his 

order. The drawer is liable to pay if it is returned dishonoured or 
is unpaid. 

3. Jokhmi Hundi: Drawn by consignor on consignee for the price 
of goods shipped by him in a ship named in the hundi. If the ship 
s lost at sea the loss falls on the holder of the hundi as if he had 
een the insurer of the goods who had paid the money in advance. 

Jawabi Hundi: The person who owes money writes a letter to 
the payee and delivers it to his bank. The bank sends the letter to 
its branch in the place of business of the payee to whom it is for¬ 
warded by the branch. The payee gives a receipt in the form of a 
reply, “jawab”, to the letter which is forwarded through the bank 
to the writer of the first letter. 

5. Zikri Chit: It is a letter of protection accompanying the hundi 

and is to be used only if the hundi is not accepted by the drawee. 

It is usually addressed to some resident of the place where it is 
payable. 

TYPICAL QUESTIONS 

L (a) A draws a bill payable to his own order on B , who accepts. A then 
endorses the bill to C, C to D, and D to E. What is the relationship 
between E and each of B , A , C and /)? 

(b) A bill dated 31st August of a particular year was made payable three 
months after date. When was the bill at maturity? (That year Christ¬ 
mas day was a Monday). 

2. (a) Distinguish between a promissory note, a bill of exchange, a cheque 

and a bank draft. 

(b) Can the purchaser of a bank draft countermand payment of the draft? 

(c) A cheque on which the payee’s signature, by way of endorsement, has 

been forged, comes into the hands of B, who endorses it and delivers 
it to C, who takes it in good faith and for consideration. Discuss C* s 
title to the cheque. (C A I.I.B., May, 1972) 

3. (a) What is the effect of the failure of the consideration for the making 

of a promissory note? 

(b) What is the effect of placing on the face of a cheque the words 
“Not Negotiable” between two transverse lines; and of placing the 
same words alone on the face of a cheque without any other additions? 
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(c) What provisions in the Negotiable Instruments Act have been extended 

to drafts? Why was it necessary to expressly extend these provisions to 
drafts? 

(d) A negotiable instrument dated 22nd September, 1969 is made payable 
three months after date. When is it at maturity? 

(a) What is the protection given by the Negotiable Instruments Act— 

(i) to the drawee of a cheque, and 

(ii) to a banker collecting a cheque; and under what conditions is each 
protection available? 

lb) What are the kinds of dishonour of an instrument? To whom should 

notice of dishonour be given? In What cases is such notice not 
necessary? 

5. Distinguish between any two of the following— 

(a) Promissory Note and Bill of Exchange. 

(b> Acceptor and Acceptor for Honour. 

(c) Holder and Holder in due course. 



6. Write short notes on any three of the following — 

(1) Negotiation. 

(2) Payment in due course. 

(3) Inchoate Instalment. 

(4) Bills in Sets. 

f5) Accommodation Bill 
(6) Noting and Protest. 

7. Write Short Notes on any three of the following— 

(1) Deviation. 

(2) Inchmaree clause. 

(3) Jettison. 

(4) G. A. Contribution. 

(5) Lay days and demurrage. 

8. (a) Define a Negotiable Instrument. 

(b) What bills of exchange must be presented for acceptance? 

(c) How must a notice of dishonour be given? 

9. Write short notes on any three of the following- 

(a) Endorsement Sans Recours. 

(b) Acceptor for Honour. 

(c) Cheque. 

(d) Facultative Endorsement. 

(e) Maturity of an Instrument. 

10. Explain clearly any three of the following- 

(a) Inland instruments. 

(b) Ambiguous Instruments. 

(c) Inchoate Instruments. 

(d) Endorsement in full. 

(e) Drawee in case of need. 
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11. Define a holder in due course. State and explain some of the important 
privileges of a holder in due course under the Negotiable Instruments Act. 

12. (a) What steps should be taken by the holder when a bill of exchange has 

been dishonoured by non-acceptance or non-payment? 

(b) A endorses a cheque made payable to him and crossed generally pre¬ 
paratory to paying it into his bank. Before he can take it to the bank 
it is stolen by B y who endorses it to C. C takes it in good faith and 
value and endorses it to his son Das a gift. Can D enforce payment 
of the chqeue? 

13. (a) What is the effect of the addition across the face of a cheque of two 

parallel transverse lines? 

(b) A by mistake draws a cheque payable to B who does not exist. The 
cheque is negotiated by C by forged endorsement to D, who takes 
it in good faith and for value. Can D enforce payment of the cheque? 
Would it make any difference to your answer if B were in existence 
and the cheque was made payable to B or order? 

14. What is the significance of the expression ‘negotiation of the instrument”? 
What is the difference between negotiability and assignability. 

15. (a) In what cases is a Banker justified in dishonouring a cheque? What are 

the liabilities and protection available to a paying banker? 

(b) Explain the terms ‘holder’ and ‘holder in due course* and discuss 
their rights. 

16. (a) Has a holder any remedy against the banker for wrongful dishonour < 

of a cheque? 

(b) D drew a bill on G payable three months after date‘to the order of D 
only’ and crossed it ‘not negotiable’. The bill was accepted by G and 
endorsed for value by D to //. Is H entitled to recover the amount of the 
bill from (7? Give reasons. 

17. (a) State the protection given by the Negotiable Instruments Act to a 

banker collecting an instrument. 

(b) What is material alteration of a bill and what is its effect? 

(c) What is the position of a banker who pays a post-dated cheque before 
the date off the cheque? 

18. (a) Compare and contrast; (i) promissory note and a bill of exchange; 

(ii) a bill of exchange and a cheque. 

(b) Why does Section 85 A of the Negotiable Instruments Act deal speci- - 
fically with bank drafts and what are its provisions? 

(c) What is the competence of a minor to endorse a negotiable instrument? 

19. (a) Define a cheque. Distinguish the same from a bill of exchange. 

(b) What is meant by Negotiation? 

OR 

(a) What are the different kinds of indorsements on a negotiable instrument? 

(b) What are the rules governing the maturity of a negotiable instrument? 
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OF LADING 


Contract of Affreightment 

A contract for the carriage of goods by sea is to be found 
either, — 


(1) in the form of a charter-party, or 

(2) in the case of a general ship, in a bill of lading. 

“Ship” includes every description of vessel used in navigation 
not propelled by oars, and “vessel” includes any ship or boat or any 
other description of a vessel used in navigation. 


^ These contracts for the carriage of goods over the sea are known 
as contracts of affreightment”. The consideration paid for carrying 
of these goods is known as the “freight”. 


Carriers by sea for hire are common carriers and are governed 

carriers are not common 
carriers within the meaning of the Carriers Act of 1865, and are not 
entitled to the benefits of the Act. 


The Carriage of Goods by Sea Act of 1925 adopted some of the 
rules of the Brussels Convention in Maritime Law. That Act decla¬ 
res void any term in a contract of carriage whereby the carrier or the 
sh.p is exempted from liability for loss or damage to goods caused 
by neghgence or by any default or failure to discharge duties under 
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theAGl. That Act also provides to the effect that a carrier or ship 
shall not be responsible for loss or damage to goods exceeding Rs 100 

per package m value unless the nature and value of the goods have 

been declared by the shipper before shipment and are inserted in 
the bill of lading. 


Contracts of affreightment are, therefore governed by— 

(1) The Carriage of Goods by Sea Act 

(2) Bills of Lading Act, 1856, and 

(3) The Common Law of England 

Liabilities and Duties of Common Carriers 

Whereas Private Carriers are liable for any loss or destruction 
of the goods through their negligence, the responsibility of Common 
Carriers is greater as the law implies that they, so to say, guarantee 
or ensure the safety of the goods they carry, unless the loss was 
occasioned by what is called an “Act of God” or by “the King’s 
enemies”, or loss arising through the inherent or latent defects in 
the goods themselves, which would include deterioration in the case 
of perishable goods, as well as loss due to indifferent packing or 
owner’s neglect. 

It has been decided by the Privy Council (Irrawadi Flotilla Co. 
v. Bhagwandas 181, A. 121) that the liability of common carriers is 
governed by the principles of the Common Law of England. 

Chartered or General Ship 


When a merchant wishes to send goods over the sea to some 
other part of the world, he hires a whole steamer or part of it, or he 
ships his goods on what is known as a generalship, i.e., a ship 
belonging to another person or company, which declares its intention 
to go on a particular voyage of its own accord and offers to carry 

t 

goods belonging to others to any of the places at which the steamer 
is to call. In either of these cases the consideration paid to the 
owner of the ship for this service or hire is known as freight . 

Shipping Agreements of Hire 

When the whole of a ship, or a large portion of it, is hired for a 
voyage, or for a period, a formal agreement is drawn out embracing 
clauses stating the various conditions of the contract. This agree¬ 
ment is called the charter-party . The form of the charter-party 
depends on the agreement between the parties to it, the custom of 
the particular ports involved, and the nature of the adventure. 
The charter party may operate as a demise in which case the ship 
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entirely passes under the control of the hirer who becomes the 
virtual owner for the time being, and the officers and crew in such 
cases take their orders from him (the hirer), or, as is more usually 
the case, it may form an agreement under which the use of the ship 
is temporarily g ven over for a particular purpose, both the owner¬ 
ship and the control of the officers and crew remaining with the 
ship-owners. Much, of course, would depend on the nature of the 


agreement contemplated by the charter-party. 

When the goods are delivered on board, a document called the 
bill of lading signed by the owner of the ship is given to the shipper, 
in which the owner acknowledges receipt of these goods. Wnere a 
charter-pany is drawn out the bill of lading forms a simple acknow¬ 
ledgment of the receipt of the goods on board and refers to the con¬ 
ditions in the charter-party under which the goods are received. In a 
general ship, there is no charter-party, as here the voyage is under¬ 
taken on the owner’s account, a large number of merchants shipping 
their goods to be carried to the ports at which the steamer is to call 
in the course of its voyage. Thus in a general ship , the ship-owner 
acts as a common carrier carrying goods, for all who desire to send 
them, to the ports declared by him and there the bill of lading , 

besides forming an acknowledgment of the safe receipt of the goods 

contains various conditions and stipulations making up the contract . 

The practice in this case is that the shipper, on delivering his goods 

on board, receives from the captain a provisional receipt for the 

goods known as the "Mate's Receipt", which is exchanged by him 

for the regular bill of lading at the office of the shipping company 
concerned. 


It should be noted that in both cases v/z., where the charter- 
party is made out and where it is not, the bill of lading is indispen¬ 
sable. The only difference is that, in the first case, where the charter 
party is made out, the bill of lading is a simple acknowledgment of 
the goods received on board, whereas, in contract of carriage are 

printed on the instrument. These two documents make up the contract 
°f affreightment . 

Charter-party 


The term charter-party is supposed to be a corruption oftho 
Latin word Charta Partita. It is an agreement by which a ship owner 
agrees to hold his ship or part of it at the disposal of the sh pper so 
that the shipper’s goods may be conveyed to the agreed port of des¬ 
tination, the money consideration paid by the shipper to the ship¬ 
owner for this, being called the freight. 

—30— 
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The charter-party has to be stamped. The actual form or word¬ 
ing of a charter party is not settled by law, and tne forms of charter- 
parties differ in the matter of duail according to the custom of the 
ports where they are made out and also according to the nature of 
t e voyage or enterprise, but the main and important clauses of these 
contracts of affreightment are now almost uniform in all charter- 
parues by the custom of the shipping trade. We shall, therefore, 
proceed to examine the peculiarities of the most important clauses 
oj the charter party. These clauses generally relate to the following: 
(1) The parties, (2) the terra of the vo>age, (3) condition that the 
ship is seaworthy, (4) prosecution of the voyage, (5) master to 
obey charterer, (6) time lost by breakdown, (7) freight payment, 

(8) cargo, (9) penalty, (10) excepted perils, (II) negligence, and 
(12) lay days. 

(1) The Parties & (2) the Term: The first clause of the charter- 
party deals with the name and description of the parties and the 
name and the description of the ship. The next clause deals with the 
terms for which the ship is hired when it is hired for a fixed time; or 
the voyage, in case it is engaged for a particular voyage. 

(3) Condition of the Ship or “Seaworthiness”. This clause in a 
charter-pany, usually runs as follows— 

“That at the date of the commencement of the voyage, the ship 
shall be tight, staunch and strung , and in every way fitted for the 

voyage, and shall be manned with a full complement of officers and 
crew, and ready to take cargo.” 

Under our Indian Mercantile Shipping Act, Section 4, unsea- 

worthiness is defined as - 

A ship is unseaworthy within the meaning of this charter when the material of 

which she is made, her construction, the qualifications of the master, the number 

and description of the crew, the weight, desiription a^d storage of cargo, tbe 

tackle, sails rigging, stores, ba last and other equipment generally are not such as 

to render her in every respect fit for the proposed v< yage for service. Provisions 

in this behalf of the Marine Insurance Aci 1963, have already been mentioned in 
the previous chapter. 

Under this clause the ship-owner expressly guarantees to the 
hirer that this ship would be “ seaworthy 99 at the commencement of 
the voyage. Seaworthy, in simple language, means reasonably fit to 
undertake the service Jor which she Is meant and to face the perils 
and accidents of a voyage which she would have to face on the 
voyage in contemplation . In other words, she must not be in leaky 
state or with sails in a rotten condition, or with an insufficient 
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supply of coal to last on the voyage, etc. She must also be under 
the command ol a qualified officer and must carry an adequate 
number of sailors or seamen. A ship’s seaworthiness may also be 
affected by the bad method employed in stowing cargo, which might 
Ly it open to the risk of capsizing. This seaworthiness must not only 
exist at the time the ship sets out on its voyage, but if that voyage 

be divided in states, at the commencement o] every sta<e the ship 

must be In a seaworthy condition, eg if a ship is leaving Bombay 
for London, it must not only be seaworthy at the time she sails 
from Bombay, but when she reaches Aden, and after touching the 
port wishes to start for the next stage, say, Port Said, she must also 
be in a seaworthy condition at the moment of time she leaves Aden, 
and so on. When, therefore, the hirer goes to insure his cargo with 
an insurance company or underwriter he is protected by this guaran¬ 
tee because, as explained in the Chapter on Marine Insurance, one 
of the implied warranties in marine insurance is that the ship on 
which goods are carried, will be or was seaworthy at the commence¬ 
ment of the voyage. This warranty from the shipowner, to provide a 

seaworthy ship , is absolute, and he must make an honest endea¬ 
vour to comply with it. a breach of this warranty would lay the 

ship-owner open to an action for damages suffered through uasea- 
worthiness. 


(4) & (5) Prosecution of the Voyage: There is also a clause to be 
found in charter parties stating that the voyage, shall be prosecuted 
mth all convenient speed", i.e. with all reasonable despatch as 
soon as the necessary clearance has been obtained, and the clearance 
itself ought to be obtained without undue delay as per the terms in 
the charter-party. It may be mentioned in this connection that 
before a ship is allowed to start on a voyage, it has to obtain a clea¬ 
rance certificate. This is generally obtained by the ship-owner un¬ 
less as per the charter party the charterer has agreed to do so.’ The 
master of the ship, therefore, under the usual circumstances, obtain 
his certificate, which must be obtained without unreasonable delay 

otherwise the ship-owner would be responsible for loss caused 
through the dealy. 


This clause should clearly define the voyage, specifying the port 
of loading and the port of discharge. The steamer has to take the 

usual course of navigation followed by other steamers and must not 

deviate, except in cases where deviation is excused, as indicated in 
the Chapter on Marine Insurance. 
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(6) Master to Obey the Charterer and Delay through Break-down: 
The next clause states as to bow far the captain has to take his 
orders from the hirer and the clause as to breakdown generally la>s 
down that in cases where there is delay through the breakdown of 
machinery or deficiency of crew, or other damage to the ship, for 

twenty-four hours, the hire would cease till the ship is again put in a 
fit condition. 

(7) Freight Payment: Freight is ihe consideration agreed to be 
paid by ihe cargo-owner to the ship-owner for hiring the ship , or a 
portion of it , for carrying of ihe goods between certain ports. A 
separate clause in the charter-party lays down the agreements with 
regard to it. This is a very important clause as it lays down when and 
how to whom the freight is payable. Generally speaking the freight is 
taken to be due on completion of the voyage when the goods are 
ready for delivery. If a part of the goods are lost during the voyage, 
the freight on that part would not be payable. In every charter- 
party, however, special stipulations as to f reighi are inserted If the 
stipulation lays down specifically that the freight is payable in 
advance, then if the ship commenced its voyage and was lost there¬ 
after no part of the freight paid in advance is returnable The 
advance freight falls aue at the moment the ship commences its 
voyage, and if not paid it can be recovered by the shipowner even in 
case of the loss of the ship. Besides, the freight may be payable per 
ton, per package, or in a lump sum. If the hirer does not give a full 
cargo as agreed, he would have to make good the damage known as 
dead freight. 

The gross sum stipulated to be paid for the entire use of the 
ship for one entire strvice is referred to as lump freight . It is payable 
if the ship-owner is ready to perform his contract even though no 
goods are shipped, or part of the goods shipped is not delivered. In 
order, however, to entitle the ship-owner to earn lump freight, he 
must deliver some goods out of those shipped. Thus if the whole 
cargo is lost no freight will be earned. 

If cargo is not delivered and its non-delivery was the result of 
acts for which the ship-owner is responsible, the person entitled to 
receive the cargo may recover as part of his damages the freight for 
that portion of the cargo which is not delivered. This is known as 
back freight. 

If ihe ship-owner has contracted to load a full cargo but only 
loads and carries part of it, or, if having loaded a full cargo, he only 
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delivers part of it, he will, unless there is an express agreement for 
lump fitight, be only entitled to freight pro ruta on the quantity 
delivered. Simi'arly, where the ship-owner delivers the goods to the 
consignee short of the port of destination, he can only claim freight 
proportionate to the amount of the voyage actually completed. How¬ 
ever, in order to justify a claim for pro rata freight there must be 
such a voluntary acceptance of the goods by the owner, at a port 
short of their final destination, as to raise a fair inference that the 
further carrying of the goods was intentionally dispensed with by 
their owner. 


An exira percentage is frequently arranged to be paid over and 
above the agreed freight known as the hat money or primage . This 
formerly went to the master as consideration for extra care to be 
taken on the goods. In strict law, it is the master’s remuneration 
which he can recover from the ship-owner. The practice now is that 
the ship-owners, at the time of engaging a master’s services, take an 
agreement from him in which the latter agrees to forego his 
primage in consideration of the payment of a regular salary. In 
some charter parties it is expressly stipulated that in case of the 
loss of the ship, only a certain portion of the agreed freight would 
be payable. This clause would then hold good. 


It must also be noted that the ship owner has a lien in law on 
the goods he carries for the Jreight due on them and, therefore, he 
can refuse to deliver the cargo till the freight due is paid. In a case 
of advanced freight, however, or in a case of dead freight, or de¬ 
murrage, there is no lien in law and special clauses are generally 
inserted in the charter-parties to enable the ship-owner to acquire 
such a lien. Such a clause is called the i, lien clause ,” of the charter- 
party. In the absence of such a clause it has been held that it is the 
cargo which is liable to pay the freight by the general law, and 
therefore the merchants who have shipped their goods on chartered 


ships are not responsible for any more freight than that covered by 
their own goods. In the case of Paul v. Birch (1743)* Paul hired his 
ship to one Birch at £ 48 per month. Birch took cargo of different 
merchants at £ 9 a ton for carriage. Birch then turned bankrupt. 
Paul sued the merchants to pay him the full hire due. It was decided 
that he could recover no more than what the merchants had engaged 
to pay for their respective goods. His Lordship said— 


“A person who lets out a ship to hire, ought to take care that the hirer is a 
substantial man, it is his business to look to this; and if the persons who hire are 


1 2 Aik. 221 
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not competent, the master must suffer for his neglect. Whatever hardship, th re- 
fore, there may be on the one hand to the person who lets out to hire, the ha d- 
ship is much greater on the other side; and what gives additional weight to the 
merchant’s case is the great convenience this gives to trade in general.” 

There is no common law lien for Jr eight piyabte in advance. 

(8) & (9) Cargo Etc.: Clauses are also to be found in a charter- 
party to the effect that the charterer should ship lawful merchandise, 
and mentioning those who are to pay the working expenses of the 
ship. The usual practice is to actually state the nature of the cargo 
to be shipped. This may be stated in a general form such as “cotton, 
seed and wheat”. The cargo has to be as near to the description as 
the circumstances of each case would permit. Of course, in the 
case of a general ship such a specific description of the cargo is not 
possible and the words “lawful merchandise” are generally used. 
As per Section 32 of the Indian Mercantile Shipping Act. 

“No cargo of which more than one-third consists of any kind of grain, corn, 
rice, paddy, pulse, seed, nuts or nut-kernels (hereinafter cdled the cargo) shall be 
carried on board any Indian ship unless the same be contained in bags, sacks, or 
barrels or secured from shifting by board or bulkheads or otherwise.” 

Any neglect oi this condition by an owner or master of a ship is 
made penal. I may, however, be added that in the case of a char¬ 
tered ship where the clause in the charter party expressly states 
the nature of the cargo, no other cargo which does not answer that 
description can be loaded without the consent of the ship-owner, 
ss the ship-owner is only bound to carry the cargo specified in the 
charter. The charter-party also states the quantity which the ship¬ 
owner undertakes to carry. 

A special clause is frequently inserted stating the amount of 
penalty, if any, for the non-performance of the agreement. 

(10) Excepted Perils: All charter-parties contain a clause by 
which the ship-owner exempts himself from liability arising from a 
particular set of perils, viz :— (1) Act oj God. This means some un¬ 
foreseen peril or accident which is not the result of any human 
agency and which no human agency could have reasonably foreseen 
or prevented; e.g. ship struck down by lightning, etc. (2) “King’s 
enemies, restraint oj princes , rulers and people , Enemies” here mean 
foreign enemies of the king and not traitors. “Restraint” here 
means embargo, blockades, etc., levied by any lawful authority 
which interrupt the voyage and may include seizure of the ship, or 
cargo, by our Government, or even by friendly states not at war 
with us. It may happen that on the out-break of war between two 
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states friendly to us, an embargo is declared by one or both of them 
of each other’s ports and it would be useless to send a ship to such 
a port. (3) Perils of the sea. These mean ordinary accidents and 
dangers of a sea voyage which are not brought about by negligence 
of the captain, such as collisions, heavy storm bringing seawater in 
the ship, etc. (4) Barratry of master and crew , pirates etc. In for¬ 
mer days when no regular postal or telegraph service existed and 
when the world was not properly mapped, the master and crew 
often resorted to frauds of various types such as selling the goods, 
abandoning the ship and absconding, etc. In fact ‘barratry” means 
in law all frauds knowingly committed by the captain with the 
intention of benefiting himself at the expense of his owners, and 
where the master deliberately violated his duty to his employer. 
A mere ne licence or inadvertence would not fall under this heading. 
Pirates, too. have disappeared nowadays except on the coast of 
China, but robbery by them on the sea is generally treated in 
charter-parties as an exempted peril. This term is also held now 
to include rioters who attack the ship at shore. It may be added 
here, that the charterer can and does always protect himself aginst 

th*se risks , by taking out a marine insurance policy with proper 
stipulations. 

Of course, at Common law , the ship-owner is not liable for any 
loss or damage arising through the act of God, or through any act 
on the part of the King’s enemies or through any inherent defects 
in the goods. In spite of this, the charter-party contains stipula¬ 
tions excluding the liability of ship-owners on those grounds. We 

have also considered at some length the meaning of the expression 
perils of the sea ” in the Chapter on Marine Insurance, and thus 
need not deal with this point further. The exact wording of the 
clause as appearing in the charter-parties generally is as follows— 

“The act of God, the King’s enemies, restraint of princes and 
rulers, fire and all and every dangers and accidents of the seas 
rivers and navigations of what nature and kind soever, throughout 
the voyage being excepted”. 

(11) Negligence: This clause provides for loss occasioned 
through accidents such as collisions, stranding, breakdown in 
boners and machinery, even though such accidents are caused 
through the negligence, default, or error of the captain or officers 
or servants of the ship-owners. The ship-owner is specially exemp¬ 
ted from liability through the operation of this clause unless it is 
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due to want of due negligence on the part of the ship owner, or the 
captain, or caused while attempting to render salvage services. 

The negligence clause will not exclude the implied condition 
as to seaworthiness of the steamer at the commencement of the 
voyage. 

(12) Lay Days: Charter-parties generally lay down the number 
of days allowed for the loading and unloading of cargo. If the word 
4 aays' is mentioned without any qualification, it is doubtful whether 
working days would be construed to be meant at all harbours. As 
per the acknowledged custom on the river Thames, “days” have 
been held to mean “working days”. In all other cases it would be 
the safest course to use the expression “working days” in the 
charter-party. If the charter-party is entirely silent on this point, 
a reasonable time for loading or unloading of the steamer would be 
taken as implied. What is a reasonable time would depend on the 
circumstances existing at the time of the performance of the obli¬ 
gation. According to Lord Chief Justice Cockburn — 

The question whether the time was reasonable or unreasonable ought to be 
judged with reference to the means and facilities available at the port, and to the 
regulations and course of business at the business at the port. 4 

The expression “custom of the port" as used in charter-parties 
should not be taken to mean ‘custom* as understood by lawyers, 
but means a settled and established practice of the port. 5 

The expression ‘with usual despatch' means the despatch of those 
who have the cargo ready on the dock for the purpose of loading. 


Demurrage 

If a claim in the form of damage suffered by ship-owners 
though the improper detention of the ship by the merchant is made, 
if fails under the heading of demurrage. This is strictly speaking 
a charge as liquidated damages for delay over and above lay days. 
This claim arises from a clause generally inserted in a charter- 
party or in a bill of lading. In the latter case it is to be found in 
the form of a marginal clause. A person claiming and receiving 
the goods under the bill of lading is answerable for this payment. 
The rule laid down in this connection by Lord Teterdon is recog¬ 
nized as fixed law on this point viz.— 

“Where the time is expressly ascertained and limited by the terms of the con¬ 
tract, the merchant will be liable to an action for damages, if the thing be not 

* Ford v Cotesworth (1870), L.R \ t Q.B. 127-30 
5 Postlethwaite v. Freeland (1886), 5, App. Cas. 599 616 



done within the time altho. gh thi* may not be attributable to any fault or omis- 
»ion on his part; for he has engaged that it shall be done.” 

The “lay days” commence to run from the moment of time the 
charterer has had notice of the ship’s arrival and readiness to take 
or discharge cargo. “Days” may be “running” or “working”. If 
they are not expressed to be “working days” they are to be taken 
to mean “running days” unless the custom of a particular port 
gives some other meaning to those expressions as in the case of 
the Thames river custom dealt with above. It has also held that 
the charterer cannot set off time saved at the port oj discharge against 
demurrage incurred at the port vf loaJing. The charter party usually 
states the number of “lay days” allowed for loading and unloadfng 
the cargo and also lays down the sum per day payable in case of 
delay exceeding the “lay days” allowed. If the “lay days” are 
named but the charge for demurrage is not specifically stated, tho 
ship-owner can, notwithstanding, claim damages for the delay. 

Bills of Lading 

We have seen that a bill of lading is an indispensable comple¬ 
ment of the charter-party where one is drawn out, but in the absence 
of a charter-party the bill of lading, besides forming an acknow¬ 
ledgment of the shipment of goods, also embraces the agreement 
of carriage. When it is signed by master, as is usually the case, he 
does so as the agent of the ship-owner. In the case of a general ship, 
charter-parties are not drawn out and the agreement of carriage is 
printed on the bill of lading itself, the conditions and terms of 
which correspond with those we have dealt with above in the case 
of charter-parties. There are a few peculiarities, however, with 
which we shall now deal. A bill of lading is held to be a good 
evidence of a contract of carriage in the case of a general ship. 

As to the goods delivered, the captain may state either “ dell- 

vered in good order and condition ” or “weight , contents and value 

unknown". In the former case the captain is bound to deliver ihe 

goods in the same good condition as they were at the time of 

loading, the usual depreciation on the voyage being expected; the 

document in such cases would be known as a “ clean ” bill of ladmg. 

When goods are to be carried partly by sea and partly by land, and 

if the ship-owner charges a rate which covers the charge both for 

transit by sea and land then the bill of lading is called a through 
bill of lading. 

The pecuharity of a bill of lading is that it j s a document of title 
to the goods and in case the goo 's are made deliverable to the 
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‘ bearer ” or to a particular person or to his “order” or “assigns”, 
the bilj of lading can be transferred by the original holder to 
anyone he chooses, and the transferee in his turn can also transfer 
it. This transfer can be made by endorsement or delivery , as the case 
may be, and the transferee acquires, by such a transfer, all ihe 
rights as to the goods shipped that the transferor had and is also 
subject to the same liabilities as that of the transferor. If, therefore 
a bill of lading is transferred by the shipper to some other person, 
whether such a person is the buyer, or his mercantile agent lawfully 
entrusted with the bill of lading and if that person, during the 
course of the transit of the goods, endorses the same in favour of 
•ome other person, who purchases the goods in good faith and for 
valuable consideration, the right of stoppage in transit of the 
original holder cannot be exercised against this last party. 

A bill of lading is frequently described as a negotiable instru¬ 
ment though it is not one in the strict sense of the term, there are 
undoubtedly many points o) resemblance between a bill of lading and a 
negotiable instrument , its transferability by delivery with or 

without endorsement and without any notice to the person liable 
on it, and also that the transferee of a bill of lading can sue in his 
own name and give a valid discharge to the person liable. Thus, 
some authors have called it a quasi-negotiable document, tt differs 
from a bill of exchange on the point of negotiability , because in the 
case of a bill oj lading a holder cannot give a better title than he him¬ 
self has , whereas in case of a bill of exchange a holder in due course, 
who receives the bill for value and in good faith, receives it free 
from all defences as to defect in title as could have been successfully 
pleaded against a previous holder, except, of course, forgery. 

The bill of lading is generally n>ade out in a set of two or three. 

It sometimes happens that these get in to the hands of two or three 
different parties, fn such cases the first transferee gets the best 
right at Jaw As far as the matter is concerned, if he bonafide hands 
over the goods to any one of these holders, he is free from respon¬ 
sibility to the person who happens to claim a prior right, because 
the bills of lading provide for this contingency by a clause usually 
inserted in them, laying down that as soon as one of these docu¬ 
ments is accomplished the others stand void. 

The ground on which this is done is well explained by Earl 
Selhorne— 

It is for the benefit of the shipper that the right to take delivery of the goods 
is made assignable and it is for the benefit and security of the ship-owner that 
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when several bills of lading, all of the same tenor or date are given as to the same 
g. ods it is provided ihai the one of these bills being accomplished the others are 

to stand void*. It would be neither reasonable nor equitable, nor in accordance 

with .he terms of such a con.ract, that an assignment of which the ship owner has 
no notice should a bona fide delivery under one of the bills of lading, produced to 
him by the p rson named on the face of it as entitled to delivery in the absence of 
assignmen trom being a discharge to the ship-owner. _ Earl Selborne 


Charter-Fa. ty different fro 


II 


a Bill of Lading 


If the terms in a charter-party differ from those in a bill of 

lading issued by the charterer those in the charter-party would 
prevail, unless if has been expressly agreed to substitute the contract 
comained in the bill of lading for the contract in the charter-party. 

General Ship 


A contract jor conveyance of merchandise of a general ship is 
defied in Abbot on Shipping as follows: — 

A contract “by which the masters and owners of a shin detained on a parti¬ 
cular voyage engage separately with various irerchants unconnected with each 
other, to convey their respective goojs to the place of the ship’s destination. This 
contract, although usu.lly made personally with the ma^er, and not with the 

owners, is considered in law to be made with them also and that both he and they 
are separately bound to the performance of it”. 


It would be noticed here that the captain is also personally responsible foi 
he performance of the rontrac. The captain, no doubt, acts and signs such con- 
irscts on behalf of his masters who are principals, but the reason why he is made 
P ’isonally responsible is ' hat ‘’the law will not compel the merchant to seek after 

1 twofoTJte 3 H Ue ,hem ? h0Ugh “ 8ives him ,he P0wer to do so: but ,eava * him 
a twofold remedy against the one or the other”. Abbot on shipping 

The bill of lading was defined by Mr. Justice Sheet as— 

frn ‘Thl® r tten aCl ™° Wled8ement of the master »hat he has received the good. 

ho n uH h ’° th ° Parte by him designated The master thereC 

shout be careful not to sign bills of lading, until the goods are actually deliveted 

wi,hThe°fL,T rmU ,he inSer,i ° n ° f Statemems in the bl11 ° f Iadi "S a ‘ vaS 

—Justice Sheet 

We have seen that where a charter-par.y is not made out, the bill 

be a U dded TZT, T'™' ° f Carria ^ Here > however, it should 
be added that unless the captain has received Vie goods there cannot be 

a contract ,n the case of a bill of/ad.ng; because the captain, at law 

has no authority to make a contract of carriage to bind the ship.’ 

owner except in the case of the goods received by him to be carried 
tmay, however, be noted that many judges have treated bil Is of 
/admg with printed terms and conditions of the contract of carriage 
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as if they were independent contracts. Lord BramweJI, however, 
objects to this description. According to His Lordship, the state¬ 
ment in the English Bills of Lading Act, 1855, which refers to the 
contract as “the contract contained in the bill of lading” is erro¬ 
neous, because His Lordship’s idea seems to have been that there 
is no such contract contained in the instrument, and that all it 
presents is a receipt for the goods which also states “the terms on 
which they were delivered to, and received by, the ship and, there¬ 
fore, forms excellent evidence of these terms, but it is not a 
contract. This has been made before the bill of lading was given”. 

According to Lord Esher — 

“The terms of Bill of Lading Act (English) show that the legislature looked 
upon a bill of lading as containing the terms of co itract”. 

In short, the conclusion one can arrive at after going through 
the various decisions on this point, seems to be that whether a bill 
of lading is in itself a contract or not 9 it is undoubtedly a valid dtcu - 
ment evidencing the terms and conditions printed on it 9 and therefore , 
serves the same purpose as a written contract would have done. 

Marked and Numbered 

The shipper has to make and consecutively number all his pack¬ 
ages. He has to select a distinctive mark by which his goods are to 
be distinguished from those of others, and these marks and numbers 
are to be staled on the margin of the bill of lading. There is also a 
clause in the bill of lading stating that if any of these marks are 
obliterated and in consequence thereof the goods were to go astray, 
the ship-owner would not be responsible for the loss. 

Loss by Prolongation of Voyage 

It happens that the voyage for various reasons takes more time 
than usual, in which case goods of a perishable nature get damaged 
or spoiled. A special clause in bills of lading always exempts the 
ship-owners from such a risk. 

Salvage 

It often happens that the ship or its cargo may have to take 
the assistance of some other ship in case of accidents, breakdown, 
etc. The owner of the ship which renders this assistance is entitled to 
be remunerated for his trouble. Such remuneration is called “salvage”. 
This salvage would have to be borne by the cargo-owner if the assis - 
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lance was ret d red with a view to save the cargo. If, both the ship and 
cargo were assisted, the ship-, wa^r ai well as the 1 argo owner should 
contribute. In case ail or any of these were insured, the insurance 
company or the underwriters would make good the loss. 

The salver can claim his salvage only in those cases where 
assistance has proved to be beneficial, in which case he also acquires 
a lien for his salvage on the property salved. 

“Through” Bill of Lading 

The goods on some occasions have to be carried partly across 
the sea and partly by land, and the ship-owner generally charges 
a rate which cove's the charge b ,ih lor the transit by sea and land. In 
such cases he issues what is called a “through” oil] of lading. 

The Master of the Ship 


The master of a ship represents the ship-owner as his agent for 
various aurpo.es. He signs the bills of lading as the owner’s agent 
except where the ship is chartered and the charterer puts the ship 
as a general ship, when the master may sign the bill of lading as 
the charterer’s agent. His duties include the care of the ship 
entrusted to his charge, navigating it in proper manner and starting 
on the voyage as per instructions. He is empowered to do all that 
is usual and necessary in the usual course of the employment of the 

ship. He must deliver the cargo at its destination in proper condi¬ 
tion and to the proper party. He can deviate from his ordinary 
course when he thinks deviation necessary in order to save the ship 
from peril. If he cannot proceed on the voyage for good reasons he 

has also the power to tranship the goods to some other steamer. 

He may also, when absolutely necessary, enter into a salvage agree¬ 
ment on behalf of the ship-owner as well as the cargo-owner. 


He can make contracts and give warranties in the course of his 

usual employment which would be ninding on the owner, though 

the master himself is personally liable on <uch c ,a,rats and the party 

can sue both oj them . 1 * 


Hypothecation 

vn master needs money for the necessary purpose of the 

voyage he may raise it by hypothecation if he cannot" communicate 

Hon has\° Wne 7J m ° Dey Hy 3ny ° ther means - Hypotheca- 

n or to tt, fi l 0thCir as * <a r '§ht which a creditor has 
m or to the property of his debtor, in virtue of which he may cause 
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it to be sold and the price appropriated in payment of his debt”. 
Hypothecation differs from a mortgage, in that there is no convey¬ 
ance of the property appropriated for payment of the debt or loan 

and from a pledge in that there is no actual or constructive delivery 
of the property. 6 


Botto 


II 


ry Bond 


When the master is in urgent need of money in the interests of 
the cargo , which he cannot raise in the owner’s credit, and is unable 
to communicate with the owner , he has the power to give a bond 
known as a “bottomry bond” by which he pledges or hypothecates 
the bottomry *, i.e. the whole ship or tne ship and cargo as a stcunty to 
the person advancing money . The advance is at a hazard and the 
lender has a maritime lien on the ship itself. 


The peculiarity of this bond is that the capital a <d interest on 
the loan is payable only ij the ship reaches its destination. If, there¬ 
fore, after this bond is given, the master proceeds with the voyage 
and has, at some other port, to raise further money for urgent repairs 


for which he gives a second “bottomry bond” to some other person, 
this second person acquires a prior right over that of the lender on the 
first bond. If, however, after setting out on a voyage the same can¬ 
not be completed, or has to be abandoned, either owing to any act 
of the master, or through some impossibility which the bond holder 
cannot control, the bond becomes due and payable. Where the 
ship is totally lost, the bond becomes void; but if a part of it is 
saved the amount of the bond can be recovered therefrom. 


“Respondentia” 

When money is borrowed on the security of the cargo alone the 
bond is known as respondentia . In rhis case also, the captain must 
in the first instance try to communicate with the cargo-owner, and 
this money should have been borrowed exclusively for the benefit of 
the cargo . 


In extreme cases, specially where the goods are damaged, the 
master may sell them; but here too he must, wherever possible, 
obtain the consent of the cargo-owner. Where the master cannot 
raise the necessary money to enable him to proceed with the 
voyage, either on the credit of the ship-owner, or on his own cre¬ 
dit, or is unable to communicate with the owner, he may sell a part 


* Coote's Law of Mortgages 
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of the cargo in order to be able to carry the rest to its destination. 
The master can “ jettison ” or throw overboard a part of the cargo in 
order to save the rest. The cargo-owners, in such cases, are generally 
entitled to an average contribution. The master must keep official 
records and is also responsible lor any fraudulent conduct on his 
own part when such conduct affects the interest of the owners. 

Master’s Right of Transhipment or Sale 

In cases where the master finds that by reason of the damage 

done to the ship he cannot proceed with the voyage without much 

loss of time he has the liberty to secure another ship to carry the 

cargo. Where the cargo is ol a perishable nature and consequently 

transhipment cannot be effected and if there is no time to consult 

the cargo-owner, the captain can sell the goods at the best available 

price. This power should be exercised with due caution and only 
as a last resort. 

Master’s duty to take care of the Goods 
According to Mr. Justice Wills — 

It is duty in posed upon the master, as representing the ship-owner, to take 
reasonable care of the goods entrusted to him, not merely in doing what is neces¬ 
sary to preserve them on board the ship during the ordinary incidents of the 
voyage, but also in taking reasonable measures to check and arrest the loss, des- 
trucuon or deterioration, or by reason of accidents, for the necessary effects of 
which there is, by reason oi exception in the bill of lading, no original liability”. 

— Justice Wills 


CARRIAGE BY SEA 


Law Applicable: Bills of Ladiog Act 1856 
by Sea Act, 1925. 


and Carriage of Goods 


Contract of Affreightment: A contract of affreightment is a contract 

Freilhf ca " lage of goods b y land or sea for a price in money, 
eight is the consideration for the carriage of goods. 

Documents Containing Contracts of Carriage by Sea 

(1) Charter Party 

(2) Bill ol Lading 


Charter Party 

1. An agreement for the hire of 
a ship or a part of it. 


Bill of Lading 

1. An agreement for the carri¬ 
age of goods by sea when 


2. Not an acknowledgment of 
receipt of goods on board. 


there is no charter party. 

2. An acknowledgment of the 

receipts of goods on board. 


476 ^ Charter Parties & Bill of Lading 


3. Not a document of title. 

4. No resemblance to a negoti¬ 
able instrument. 

Types of Freight 

(1) Simple freight. 

(2) Advance freight. 

(3) Dead freight. 

(4) Lump freight. 

(5) Back freight. 

(6) Time freight. 

(7) Freight pro rata. 


3. A document of title. 

4. A quasi-negotiable instru- 



Methods of Borrowing Hypothecation 


(1) Bottomry Bond—ship, freight and cargo are charged 

(2) Respondentia—cargo alone is charged 

QUESTIONS 

1. ‘The rule of common law is that a common carrier is an insurer of the 
safety of the goods entrusted to him, and is therefore liable for anv loss or damage, 
whether caused by his negligence or not*. Comment. State the exceptions to the 
rule. 

2. Distinguish a Charter-party from a Bill of Lading. By a Bill of Lading 
goods are shipped by A deliverable to B or assigns. Freight is payable on delivery. 
The Bill of Lading is negotiated for value by endorsement and delivery with the 
intention of passing the property in the goods, and so comes in the hands of E. 
Is £ or £ liable for the freight? Can E recover against the shipower if the goods 
are lost on the voyage? 

3. State the importance of the clause relating to fl) Seaworthiness and 
(2) Negligence, in a Charter Party. What is meant by “Deviation** on the part of 
a ship and how does it affect the liability of an underwriter? 

4. Explain—Dead freight; Lay days; Salvage; General Average; Clean Bill 
of Lading. 

5. Explain the effect of the “expected perils** clause in a charter party. How 
does it affect the protection given to the shipowner by this clause, if he deviates 
from his course, and in what cases is such deviation allowed? 

6. A sells and consigns goods to B of the value of Rs 12,000. B assigns the 
Bill of Lading for these goods to C to secure a sum of Rs 5,000 due from him to C, 
upon a general balance of account. B becomes insolvent. A has not received the 
whole price of the goods. Is A entitled to stop goods in transit? 

7. State the circumstances under which the master of a ship can enter into 
contracts of respondentia or bottomry so as to bind the owner. To whom and by 
whom is freight payable? 

8. “The common law liability of the ship-owner as a carrier was precisely the 
same as that of a land carrier.** Explain with a short note on the present-day 
liabilities of a shipowner. 
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Acceptance, 45-50 
absolute, 47 
communication of, 46 
definition, 45 
essentials of valid, 45 
(see essentials of valid acceptance) 
must be 

absolute and unqualified, 47 • ^ 

within reasonable time, 50 
unqualified, 47 / 

who may accept, 45 
Accommodation bill, 301 
Accord and satisfaction, 128 
Actionable claim, 131 
Adat System, 215 
Adatia, 216 
Agency, 189-220 
adat system, 215 
between husband & Wife, 198 
breach of warranty of authority, 214 
by estoppel, 193 
by express appointment, 191 
by implication, 192 
by ratification, 193 
creation of, 191 
doctrine of ratification, 193 
of necessity, 192 

Agent 

attorney as, 200 
auctioneer as, 199 
authority of, 190 
banker as, 198 
bribe taken by, 208 


Agent ( Contd .) 
broker as, 197 

cannot delegate power without 
authority from principal, 191 
classes of, 195 
commission agents, 199 
counsel, 200 
^definition of, 189 
delcredere, 200 
delegation of power of, 
different classes of, 217 
general, 217 
special, 217 
universal, 217 
duties of, 205 
duties of, 205 

communication in emergency, 207 
fidelity, 207 
obedience, 2o5 
rendering of account, 206 
skill and diligence, 206 
duties of principal to. 209 
effect of contracts with third 

person, 210 

employed to do criminal act, 210 
estoppel, 214 
express authority of, 190 
factor and broker, difference 

between, 197 
fiduciary capacity of, 207 
foreign principal, 212 
general, 195 

gratuitous and paid, 190 
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Agent ( Could .) 
holding ouf as, 214 
hu band as, 196 
implied authority of, 189 

joint and several liability in tort. 214 
k at chi a dal, 216 
legal capacity of, 189 
liable personally for misrepresent¬ 
ation, fraud, crimiral act wrongly 

representing as, 213 

lien on, IPO 
married women. 1°6 

mercantile, special classes of, 197 
minor as, 7< > 
misconduct of, 208 
misrepresentation by. '14 
not'ce to when he is party to a 

fraud, is not sufficient notice to 

principal, 211 

paid, 190 

Per pro signature of, 196 
pleader as, 200 

power of attorney granted to, 19' 
principal. 189 

principal’s duties towards, 209 
principal's -iability for acts of. 210 
principal to indemnify agent for 

losses & consequences, 209 

not for crir inal acts, 203 
pukki adat, 215 
ratification, 1Q3 
remuneration of, 208 
revocation of authority of, 

when not possble, 203 

special, 195 
sub-agents, 2 ,1 
(see sub-agents) 
substituted, 202 
by agreement of parties, 205 
by comp'etion of business, 204 
by death or insanity. 204 
by destruction of subject 

matter, 205 

by tffluxion of time, 204 
by insolvency of principal, 204 
by renunciation, 202 
by revocation by agent, 203 
Indian rule re, 2*3 
third party, liability of principal 
to, for contracts by, 211 


Agent (Contd.) 
tort of, 215 

unauthorized acts of, 214 
undisclosed principal and, 212 
universal. 195 
when agent is liable on 

contracts, 212 

wife as, 196 

Agreements (see also contracts) 
and contracts, 16 

champerty & maintenance, 107 
declared void by contract act, 111 
definition, 14 
essentials of va? ; d. 19 

(see essentials of valid agreement) 

bow made, 15 

impossible. 116-117 

(see impossible agreements) 

in restraint of leoal proceiings, 106 

in restraint of trade, 103 

interest against duty, 106 

marriage brokerage, 106 

minors, void, 72 

not declared void, 22 

obligation and, 15 

restraint of marriage, 108 

teji rrotidi transactions, 114 

to sell, 218 
unen r orceabIe, 26 
void, 22 

wagering, 112-113 
(see wagering agreements) 

Alien, 82 

Anticipations breach. 

Appropriations of payments, 

Articles of association, 317 
Attorney as agent, 193 
Auctioneer as agent, 199 


Bailee, 

bound to return profit, 177 
claim far service by. 179 
common carrier as, 175 
duties, 174 
definition of, 17? 
degree of care of, 174 
duty of, 175 
finder or goeds as, 186 
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Bailee, ( Contd .) 
gratuitous or paid, 167 
innkeeper as. 175 
lien of (see lien alsa), 179 
loss caused by servants of, 167 
mixing up of goods by, 177 
must act strictly in accordance 

with conditions of bailment, 170 
negligence of, 167 
not responsible for defective 

title, 171 

option to terminate, 175 
paid, 171 

particular lien of, 172 
lailway companies as, 176 
reward to. 175 
Bailment, 173-188 
definition of, 173 

difference between, and deposit, 184 

essentials, 184 

explanation, 166 

finder of goods, 178 

for reward, 175-184 

gratuitous, terminated by death 

of bailor, or bailee, 177 
joint owners to, 178 
mixing of goods bailed, 177 
no, when thing delivered is not 

to be returned, 166 
termination of, 177 
Bailor, 
duties, 174 

is bound to disclose all faults 
likely to expose bailee to 

extraordinary risk, 167 
reward to, 175 

right of, to demand, delivery 
at any time when bailment is 

gratuitous, 1S4 
title of, when defective, 178 
Banker as agent, 198 
Banker’s lien, 179 
Barristers, 84 
Barter, 260 
Bilateral mistake, 63 
Bills of exchange, 386 
(see negotiable instruments) 


Capacity 71-88 {see contracts) 


Carriage of goods 
by air. 420 
of passengers, 450 
of goods, 413 
by land,413 
by railway, 417 
by sea, 423 

Carriers, 

common, 414 
liabilities and duties, 415 
general ship, 434 
Indian Carriers Act, 1865, 416 
marked & numbered, 435 
private, 413 

railway company as, 445 
salvage, 436 

“through” bill of lading, 436 
hypothecation, 437 
bottomry bond, 437 
“respondentia”, 437 
master of the ship, 436 
right of transhipment or sale, 43S 
duty to take care of the goods, 438 
Common Carriers, 

common law and, 413 
liability under carriers’ acts, 415 
liability under common law, 415 
liability under Indian law, 415 
railways, whether, 417 
Case in need in foreign bills of 

exchange, 441 

Caveat emptor , 271 
Champerty and maintenance, 107 
Charter-party, 459 
Cheques, 
alteration in, 337 
banker and, of customer, 420 
bearer, 421 

bill of exchange compared with, 325 
crossed, 4z2 
generally, 327 
specially, 327 
definition of, 419 
difference between B/E and, 420 
fictitious payee, 425 
indorsements, 406 
marking of, 425 
not negotiable, 423 
open, 423 

presentment on, 420 
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C.I.F. or C.F.I. contracts, 272 
Classification of law, 4 
Coercion, 56 
definition. 56 

Commercial impossibility, 118 
Commission, 199 
Common law, 6 

Conditions and warranties implied 
conditions on sale as to quality 

offitness, 270 

by description, 270 
stipulations as to time, 235 
Continuous offer, 43 

acceptance, 45-50 
definition, 37 
essentials of a valid, 39 
vocation of, 44 
who may, 51 

agency (see agency), 189-220 
agent 190 (see agent) 
agreements not declared 

void, 111-121 

bailment, 173-18 
(see bailment) 
capacity to, 71-88 
alien, 82 
barristers, 84 
convicts, 84 
corporation, 85 
delirious person, 81 
drunken person, 81 
foreign sovereigns, 
lunatics, 81 
married women, 84 
meaning of, 71 
minors, 72-80, (see minors) 
physicians, 84 
who are competent>£l 
classification, 23-32 
enforceability, 23 n. 
express, 27 
implied, 28 

indenture & deed poll, 31\ 
inferred, 27 
illegal, 25 
quasi, 28 
simple, 31 
speciality, 31 
tacit, 27 

unenforceable, 26 


Continuous offer ( Contd .) 
void, 74 
voidable. 24 
consideration, 89-100 
definition, 89 

from any other person, 91 
from promisee, 91 
may be past, present or future, 93 
must be lawful, 95 
must be of value, 94 
must not be obligation, 95 
need for, 90 
without void, 96 
contingent 122-126 
(see contingent contracts) 
essentials, 19-35 
of valid, 19 
free consent, 55-70 
coercion, 56 
(see coercion) 
fraud, 61 (see fraud) 
misrepresentation, 59 
(see mis r epresentation) 
mistake, (6 

(see mistake, effects of) 
undue influence, 57 
(see undue Influence) 
guarantee, 156-172 
(see guarantee, contracts of) 
indemnity. 154-172 
(see indemnity, contract of) 
law & definitions, 12-18 
agreement, 15 

applicability of English law, 13 

definitions, 14 

English law, 13 

how made, 15 

importance, 12 

Indian Contract Act, 1872, 14 
Indian Law of, 13 
nature of, 13 
object of, 12 
lawful object, 101-110 
defeat provisions of law, 102 
forbidden by law, 102 
fraudulent, <02 
immoral, 103 

injury to person or property, 102 
opposed to public policy, 103 
part unlawful, 108 
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Continuous offer (Conid.) 

offer, 35-54 

(sec offer) 

revocation of. 50 

pledge, 181 

(see pledgee) 

termination by, 127-153 

accord & satisfaction, 128 

agreement, 127 

alterations, 130 

anticipatory breach, 142 

appropriation of payment, 138 

breach, 140 

Clayton’s case, 140 

fulfilment, 132 

impossibility, 143 

lapse of time, 143 

operation of law, 143 

performance, 134 

(see performance of contract) 

quantum meruit, 142 

remission, 129 

rescission, 129 

right to sue on original 

consideration, 128 

time essence of, 133 

valid tender, 132 

Contracts of record, 30 

Contract of sale, 228 

Convicts, 84 

Co-ownership, 224 

Corporation. 85 

common seal, 85 

contractual capacity, 85 

definition, 85 

Cross offer, 43 

Counsel as agent, 201 

Counter offer, 48 


Damsges, 144 
exemplary, 146 
general, 144 
liquidated, 146 
measure of, 144 
penalties, 147 
special, 146 
quantum meruit , 147 
vindictive, 146 


Deed poll, 31 
Definition 
acceptance, 45 
acceptor, 397 
agreement, 36 
bill of exchange, 386 
cheque, 387 

C 1 F. or C.F.I. contract, 240 
coercion, 56 
consideration, 89 
counter offer 48 
del credere agent, 200 
drawee, 397 
drawer, 399 
Dutch auction, 199 
effect of mistake, 62 
endorsee, 399 
essentials of a valid, 38 
fraud, 61 
holder, 397 

holder in due course, 397 
indorser, 399 
lunatic, 81 
mistake of law, 87 
misrepresentation, 59 
negotiable, 389 
payee. 397 

promissory note, 793 
purda-nishaw women, 59 
revocation of acce nance, 50 
undue influence, 57 
Delivery, 264 

buyers right of examining, goods 267 
delivery of earner or wartinger, 266 
effect of delivery, 265 
instalment of deliveries, 266 
place and time of delivery, 265 
Directors, 356 
Drunken persons, 81 
Dutch auction, 199 


Effects of illegality, 25 

Endorsements, 406 
(see negotiable instruments) 
Equity, 6 
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Essentials of a valid acceptance, 45 
after an offer, 50 
before offer lapses, 50 
in reasonable manner, 42 
within rejsonablc time, 50 
Essentials of a valid agreement, 19 
acceptance, 20 
certainty of n caning, 22 
free consent, 2t 
lawful consideration, 21 
lawful object, 21 
legal, 21 

legal capacity, 21 
legal formality, 22 
legal relationship, 20 
offer, 20 

possibility of performance, 22 
Essentials of a valid offer, 39 
invitation to make, 40 
mere declaration, 40 
must be certain, 39 
must be communicated, 41 
Establishment of High Courts 

in India, 7 



Finder of goods, 178 
F,0 B. contracts, 272 
F.O R contracts, 272 
Foreign sovereigns, 83 
Fraud, 61 

Free content, 55-70 
Frustration, 117 


General damages, 144 
Goods, 258 

(see sale of goods) 

Goodwill, 246 
Gratuitous agents, 190 
Guarantee, 156 

compounding with principal 

debtor, 163 


Index 

Guarantee ( Contd .) 
continuing, what is a, 159 
co-sureties, 166 
definition of, 154 
difference between and 

indemnity, 157 
failure to sue principal debtor 
within period of limitation 

effect of, 163 

implied promise to indemnify 

surety, 167 

promissory notes & bill 

in lieu of, 168 

oral or written, 157 

release of co-surety effect of, 165 

specific 159 

surety’s liability, co extensive with 
that of principal debtor, 165 
surety rights on payments, 165 
termination of, by, 161 
compounding with principal 

debtor, 163 

variation of contract, 161 
variation in terms of, 161 
High Courts in India 

establishment of, 7\ 
Hire purchase agreement, 259 
Holder in due course, 397 
Holding out, as agent, 214 
Hundis, 444 

(see negotiable instruments) 

Husband and wife as agent, 196 


Illegal agreement, 25 
Illegality, 25 

Implied conditions and warranties, 270 
Implied contracts, 28 
Implied offer, 37 
Impossible agreements, 116 
commercial, 118 
frustration, 117 
initial, 117 
legal, 116 
physical, 116 
refund in case of, 119 
supervening, 117 
Inchoate instruments, 395 
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Indemnity, contract of, 154 

commencement & extent of 

indemnifies liability, 155 
definition, 154 
promisee, 155 

Indenture and deed poll, 31 
Indian Contract Act, 1872, 14 
, Indorsement*-, 4% 

(see negotiable instruments) 

Infant's Relief Act, *2 
Inferred Contract, 27 


Joint Hindu family, 226 
Judicature rets of 1873 & 1375, 7 


Law, 

classification of, 4 
knowledge of, 5 
mercantile, 5 
object of, 4 
what is, 3 
Lien, 

agents, 173 
bailee’s. 174 
banker’s, 180 
equitable, 181 
finder of goods, 178 
general, 180 
maritime, 181 
pirticular, 180 
pawnee’s, 181 
possessory, 179 


Mat ket overt, 277 
Mai king of cheques, 425 
Marri ge brokerage contract, 107 
Me- ting, 314 

Mei lorandun of association, 308 
Met cantile law, 3 
s< urce of, 3 

(see sources of mercantile law) 
Meicaniile person, 10 


Minor, 72-80 
agent, 79 

agreement v:>id 72 
and insolvency, 79 
and negotiable instruments, 79 
extent of liability in tort, 77 
estoppel against, 77 
I'abdity for necessaries 73 
liability of surety, 79 
marriage contract, 80 
partner, 78 

position of guardian, 80 
ratification of, agreement, 73 
shareholders, 76 
specific performance of 

agreement, 7 8 

Mino- agent, 79 
Minor’s marriage contract, 80 
Minor partner, 78 
Minor shareholders, 76 
Misrepresentation, 59 
definition, 59, 60 
fraudulent. 60 
Mistake, effects, 62 
bilateral, 63 
intention of parties 64 
nature of transaction, 65 
of law, 66 
unilateral, 63 


Negotiable instruments, 384 
acceptance, 400 
for hoi our, 440 
acceptor for honour, 

definition of, 399 

acceptor of, 404 
for bil'drawn in a 

fictitious name, 405 
accommodation bill, 394 
alteration of, 433 
immaterial. 433 
material, 433 
permissible, 433 
unapparent, 433 
ambiguous instruments, 396 
application of set, 384 
bill of exchange, definition of, 386 
bill retired and rebate, 405 
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Negotiable Instruments (Cotvd .) 

capacity of parties, 399 

case in n :ed, Ml 
cheque, 4.9 
banker and,424 
bearer, 421 

bill of exchange distinguished 

from, 420 

crossed, 422 

difference between and bill 

of exchange, 420 
diflnition of, 419 
presentation of, 420 
compensation payable in case of 

dishonour of bill, 437 
consideration presumed in, 394 
dishouour of bill, 434 
drawee in case of need, 399 
drawer of, 396 
estoppel. 443 

forged signature on, pronotes 
and inJjnd ard foreign bills, 415 
general a.ceptance, 402 
history of B/E., 384 

hundis, *.44 

darsani, 448 
dhar ijog, 447 
hatchita, 448 
jokbmi, 446 
karapeta, 448 
muddati, 448 
nakal 449 
namjog, 445 
paith, 448 
purja, 447 
shah jog, 444 
zikri chits, 447 
inchoate instruments, 395 
indorsee of, 399 
indoisement, 406 

by a deceased person, 411 
definition of, 406 
different classes of, 409 
bank, 409 
conditional, 410 
facultative, 410 
partial, 409 
restrictive, 410 
sans frais, 410 
sans recours, 410 
special, 409 


Negotiable Instruments ( Contd .) 

effect of, 406 
forged, 411 

of lost instrument or one obtained 

by fraud, 411 

indorser of, 399 
interest on amount of, 430 
international law, re, 443 
liability of drawee, 403 
liability of acceptor, maker, 

drawer, 404 

liability of indorser, 407 
lost bill, 396 

marking between bankers 

constructive payment, 427 

marking for customers, 426 
marking for a holder, 427 
marking a post-dated cheque, 428 
marking of cheques, 425 
maturity of, for payment, 430 

maturity, of how calculated, 429 
Indian and English calcula¬ 
tions distinguished, 429 

negotiable security of a 

conditional payment, 389 
notice of dishonour, 435 
when necessary, 436 
noting the bill, 437 
form of, 438 

not negotiable crossing 389, 423 
open cheques, 423 
parties to, 396 
peculiarities (of bill of 

exchange), 387 

presentment for acceptance, 415 
presentment for payment, 416 
presentment of bill at bank. 419 
presumptions in case of, 443 
promissory note, definition of,387 
protest, 439 

for better security, 439 
foreign bills, 439 
qualified acceptance, 402 
quasi-negotiabie 

instrument, 388 

signature, 413 

transferee of, after maturity 

of dishonour, 412 

usances, 396 
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bject of law, 4 
^Obligation 
and agreement, 15 
* sources of, 15 
iOffer, 36-54 

communication, 42 
( communication and acceptance of 

special conditions, 42 

continuous, 43 
cross, 43 

promise to wait, 43 
revocation, 44 


Partner 
duties of, 231 
expulsion of a, 238 
liablity of for partnership 

debts, 229 

minor, 227 

only at a loss, 241 

outgoing, right to compete, 237 

outgoing, and subsequent 

profits, 238 

power and duties of, 231 
rights after dissolution, 245 
transfer of share of, 240 
what he cannot do under 

implied powers, 232 

who is a, 223 
who may be, 226 
Partnership, 

accounts and their inspection, 244 
accounts on dissolution, 245 
agreements in restraint of trade, 242 

at will, 235 

conduct of business, and mutual 

right & liabilities, 234 
continuing guarantee revoked by 

change in constitution of, 244 
continuation of, after expiry 

of term, 235 

co-ownership, difference, 

between, 224 

definition of, 221 
dissolution of, 236 
by suit, 237 
incapacity, 240 


Partnership ( Contd.) 
insanity, 239 
just & equitable, 241 
misconduct and wilful breach, 240 
premium in, 243 
public notice of, 275 
rights after dissolution, 242 
transfer of share, 240 

goodwill in, 248 
illegal, 222 

interest on capital of, 236 
joint and separate debts of, 244 
joint Hindu family firm, 226 
liability holding out, 228 
limitation, 248 
limited partnerships in 

English law, 250 

name, 225 

payment of debts of, 243 
property and profits of, 236 
registration of, 248 

effect of non, 249 
how to register, 248 
restriction as to name for, 249 
sharing of profits, 223 
special agreement, 233 
through misrepresentation, 243 
Pawnee, 


must return surplus after sale 

of pledged goods. 181 

rights of, 174 
Pawnor, 

default in payment, 181 
Payment of interest, 150 
at a higher rate, 150 


compound, 150 
in case of default, 150 
Performance of contract, 132 
by whom, 133 


conti ibution by joint promisors, 135 

Personal contract, 134 
Pledge, 181-184 
definition of. 181 
difference between, 184 
pawnor’s default, 181 
who may, 182 

Policies of insurance, 403 
Principal and agent, 190 
Private company, 301 
Promise, 43 


definition, 14 
Promissory notes, 293 
form of, 296 
Proposal, 

definition, 37 
revocation of, 44 
Prospectus. 329 
(sre company law) 

Protest on dishonour of bill of 

Pukki e ^ C at“T5 f0r bettM SeCUr ' ty ' 343 

Purda-nishin women, 59 
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Quantum raeruit, 142 
Quasi con Tact -j, 28-30 


Ratification, 
of minor's agreement, 7 
R jvocition of, 
acceptance, 50 
proposal, A 4 
Roman law, 6 



on sale by samp!e, 271 
when condition to be 

treated as, 269 
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S tie of goods, 
agree nent to sell and, 258 
anticipatory breach. 284 

ascertained and unascertained 

. _ goods, 2 61 

ba-Iment, difference 

between and, 259 
barter, difference between and, 227 
buyer's right of examining 

goods, 267 

C.I.F., C.F.I. contracts in, 274 
conditions and warranties in, 26 ' 
construe ive deliveiy, 223 
contract of, 28! 

delivery (see delivery), 264 
effect of part, 265 
ex-ship contract in, 275 
F O.fl. contracts in. 272 
F.A S. contracts in, 272 
F.O R. contracts in, 272 
goods defined, 226 
goods on s tie or leturn, 268 
hire purchase and, 259 
implied undertaking, 269 
as to quality and fitness, 270 

instalment deliveries, 259 
interest by w,iy of damages, 284 
lien after. 278 

modes of stoppage in transit, 281 
passing of risk, 263 
place of delivery, 265 
price of, 264 
resile of, 282 
reservation of right of 

disposal on, 263 
rights on unpaid seller, 277 
sale by auction 284 
sale by description, 270 
sale by sample. 271 
special resale clause, 282 
stipjlations as to time on, 269 
stoppage in t>ansit, 278 
subs f >t price or damages in, 283 
transfer by buyer and seller, 281 
warranties & conditions, 234 
implied, 270 
of quality, 270 

on sale by description, 270 


Tacit contracts, 27 
Teji mandi transactions, 114 
double option, 115 
Khannar, 1 14 
logandnar, 1 14 

"erminarion of contract, 127-153 
by agreement, 127 
by breach. 140 

by fulfilment or performance, 132 
by impossibility, 143 
by operation of law, 143 


Unascertained goods, 261 
Unconcionable transactions. 
Undisclosed principal, 2i3 ’ 

Undue influence, 57 
Unenfoicoablc agreement, 26 
Unilateral m stake, 63 
Unpaid s.Her 
rights nf, 277 
li n. 278 
resale, 282 

stoppage in transit, 273 
suits for price or damages by, 283 
Unsoundness of mind, 8d 
Usufructuary mongage, 368 



Valid agreement. 19 
Void a«reement, 83 
Voidable contracts, 24 


Wagering agreements, 112 
coflateral to, H3 
definition of, 112 
intention to perform or receive or 

pay difference i> what the 
court has to fi id out, 113 
teji mandi transactions, 114 
what are, 112 
Warranty, 

(see sale of goods) 

breach of, 269 

definit o i of, 263 

c istinguished from condition, 269 

implied on sale of goods, 270 

seaworthiness, 421 




























